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Synopsis of Tenancy; Laws and Decisions Relating to Croppers
in the South

This appendix has been prepared in connection with the 1040
Censius o Agriculture. In an attempt to obtain intormation in
atdition to that contained on the regular Farm and Ranch Sched-
ule ared to show statdstics on the major operating unit basis, a
special Plantation Schedule was used. This schedule covered
the operations on specitied plantations including selected de-
tails relating to the owner, or managér, and croppers and other
tenants.  In a sumarization of' the data, many declsions rested
upon the legal status of the several types of tenants, particu-
larly those called sharecroppers.

To make the tenancy allocations and separations satistacto-
rily, the laws and decislons in the several States had to be
consulted. These decisions depended not only upon the various
CWtate laws, but upon numerous essential details, The sunmaries
o pertinent laws and court decisions appear in the rollowing
JLCTGEN

As this appendix is published as a separate Lulletin without
the definitions and explanations found In the Census of Agri-
culture volumes, & brief description of the termre difficultles
involved is piven in this summary.

Amony, the many problems which arise in taking & census, per-
haps none is more important than that which involves the tenure
or the arrangement under which agricultursl lands are operated.
The detinition of a Farm, or working unit, 1s dependent upon
the tenure classif'ications wh}eh are used,

These classitications in turn affect the number and type of
farms and tormers reported, the size of farm, the number of
work animals, income, the acreages of vardous crops, expendl-
wres, facilitles, age, and occupancy status and all averages
and percentages derived from these data. Wor example, if
croppers were included with landowners as & single farm, it
would make a difference for the lnited States of about 567,675
in the number of farms and off 17.9 acres in average size of
farm; and tor the South a difference of 541,291 in the number
of tarms and of 27.0 acres in average size, representing changes
of 1R.0 percent and 21.9 percent, respactively, in the totals.

The greatest tenure difficulties resulf from the sharecropper
system. Briefly, the question involved is whether the share-
cropper should be considered merely a type of laborer or a farm
operator. In reality, croppers have some of the characteristics
of both laborers and tenants. Usuelly, but not always, the
cropper works under the supervision of the plantation owner or
manager, and the work stock is furnished to him for cultivation
of the lands, but sometimes he also owns a work animal which is
used on the place. Sometimes the plantation operator cares for
snd feeds the work animals in the plantation barn or stockade.
Often, however, each cropper looks after the animals assigned
to him. Arrangements regarding feed vary from reglon to region
and from plantation to plantatlon. The amount and kind of ad~
vances or "furnishings" as cash, fertilizer, groceries, cloth~
ing, ete., also vary pgreatly, depending primarily upon the
character of the tenant, local usage, and financial conditions.
From the cropper's standpoint, the kind and amount of the crops
paid as rent are most important and these items vary consider-
ably. Sometimes a fixed portion of only the cash crops, such
as cotton, is paid as rental, with varying proportions of com
or other ¢rops. Differing local arrangements are also made in
regard to the share or disposition of cottonseed, & byproduct
of the cotton.

For other information relating to definitions of various
tenures, see the general reports and special studies of the
1040 Census of Agriculture, particularly volume III and the
Special Cotton Report. The latter is based on the size of op-
erations, determined by the number of pales of cotton ginned,
with income for the various bale groups.

For the convenience of readers a chart is presented showing
the principal laws and decisions which determine the legal sta-
tus of croppers in the various States. Since so many points
are involved and since decisions sometimes hinge on small de-
tails Of the tenant contracts, the reader is cautioned against
using the summary without & thorough study of the material pre-

sented in the 1940 Census of Agriculture volumes.
)]




MEMORANDUM OF CROP-SHARING CONTRACTS

Prepared by JaMES Il. GraVEs, LL. B.

ALABAMA
(1) LANDLORD AND TENANT, WHEN

The Alabama code adopted July 2, 140, estahlishes the legal
relationship between the pavties when one party fumishes the
b aud the other party furnishes the labor to cultivate it,
as that of landlord and tenmnty and that regardless of whether
the party furnishing the land also furnishes teams to enltivate
it and other supplies.

Title dL, Swee. 2 of the code, vrovides:

Relationship between party furnishing tand and party fur-
niahing labor.~When one purty furnishes the land and the other
party furnishes the labor to cultivate it, with stipulations
express or implied to divide the crop between them in certain
proportions, the relationship of landlord and tenant, with all
itts incldents, and to all intents and purposes, shall be held
to exist between them; and the portion of the crop to which the
party furnishing the land 1s entitled ghall be held and treated
as the rent of the land:; and this shall be true whether or not
by express agreement or by implication the party furnishing the
lang is to furnish all or a portion of the teams to cultivate
1ty or all or a portion of the feed for the teaws, ® ® % gr all
or & portion of the planting seed ™ ™ % fortilizer * * % or pay
for putting in marketable condition his proportion of the crop
after the same has boon harvested by the tenant.

The editor's note on this section states:

In the Code of 1807 what now congtitutes thils section was
dividad into two sections, the fIrst providing that if one of
the parties furnished the land and the other labor and teams bo
cultivate 1t, the relationship of landlord and tenant existed;
while the other provided that If the owner of the land also
furnished teams Lo cultivate the lawd there was a relation of
hire and the laborer would have a lien for his hire. By the
revision of 103 these two sections were combined, and the
peculiar relation of landlord and laborer was abolished in
Alabamn. [Stewart v, Young, a1z Ala, qu6: 109 Su. g4 (1925).]
Prior to tlhils revision (1828), when the relation of landlord
and tenant existed, title to crops vested in the tenant, sub-

. Ject to the landlord's llen and when the relation of landlord
and laborer exigted title vested 1n the landlord subject to the
laborer's lien, By this revision (1940) 1t seems that title is
vested in the parson cultivating the land, be he tenant or la~
borer, and the landlord never has title to the crops. However,
1t should be ohsaerved that this section ag rovised does not ex-
tend to cases when joint labor is contributed. (See Title 33,
Sec. 81, Code of 1@40.) ‘

flowgver, this Sec, 23 of Title 31 does not extend to persons
raising crops by joint labor contribution. They become "ten-
ants in common" of the crop and each has a lien upon the inter-

est of the other in such crops for supplies and materials’

furnished.
Title 33, Sec. 81 and B2 of the 1440 Code, provides:

Lien of tenant-ijn-common on crop of co-tenant.—Persons
farming on shares, or raigsing crops by jolnt contridbutions, in
such manner as to make them tenants in common in such crops
% % % ghpl) each have a lien upon the intarest of the other in
such orops for any balance due flor provisions, * * ¥ supplies,
¥ % % material, * % % labor, ® ¥ ¥ and money, or either, fur-
nished to aid in cultivating and gathering such erops * * ¥ in
case of failure of either to contribute the amount and means as
agreed upon by the parties,

Sec, 82 provides that such liens may be enforced by attach-
ment, on the same grounds and in- the same manner provided for

the  enforcement of landlords' liens on crops grown on rented
lands; but this section does not prevent enforcement by any
other remedy.

Stewart v. Youny, Post [(ay925)-
Lufkin v. Daves, wmo Ala, 4497 126 So. 811 (1930).

(2) EMPLOYER AND CROPPER, WHEN

The relationship of employer and cvropper or laborer is abol-
ishéd In Alsbama Ly 'Title 31, Sce. 21 of the 19l Code, and the
relationship of landiorl and tenant s established. except where
the partiés by theiv ngreement become "tenants in common.”
Since the adoption of this code, where the relationship of
landlord and tenani oxists the title to and possession of the
crop is in the tenant ‘until the division thereof, The rela~
tionship of "tenants in common" may exist where persons are
farming oft shares or raising crops by joint contrilbation.  Each
case depends ‘on the intention of the partles as shown by thelr
agreement. (See cases cited ante.)

(3) TENANTS IN COMMON OF THE
’ CROP,; WHEN

"Tenants in comwon” are such as hold by distinet titles, and
by unity of possession.~Words amd Phrases, Permanent ed., vol,
4L, p. 810, clting:

Altabelle v. Nontesi (Hass.), a5 K. K. (ad) 409.

Deal v. State, Bo S E. 597, 14 Ga. Apps 121,

When the landlord and tenent agraed that the landlord would
furnish the land and mules and the tenant would cultivate the
land, the crop to be divided, and it was subsequently agreed
that the fertilizer would be purchased by the landlord on his
credit but was Lo be paild for out of the proceeds of tho crop
At the equal expense of both parties, the court sald, "Whatever
the relationship between the parties under the original agree-
ment was, the agreement to share equally the cost of the ferti.
lizer made them tenants in common within the provisions of
Title 03, Sec. BL of the 1940 Code, snd each ownod & cne-half
interest in the ecrop subject to the lien of the other for sup-
plies." Johngon v, NcFay, 14 Ala. App. 170, 68 So. 718.

An agreement between plaintiff and defendant for raising and
selling potatoes, defendant to furnish seed and plaintiff to
furnish fertilizer and advance cast of cultivating, rents, eteo,
such advances to be repaid the plaintiff out of the proceeds,
and the balance of the proceeds to be egually divided, was held
to constitnte plaintiff and defendant tenants in common of the
orop under Title 48, Sec, 81, Gode of 184Q.

Lufkin v. Daves, azo Ala, 443;‘135 So. 811 (19g0l.

Stewart v. Young, 212 Ala. 426 (1g9a5).

Hendricks v. Clemmons, 147 Ala. ggo.

Johnson v. HcFay, ante.

In the case of Hand w. Nariin, 205 Ala. 333; 87 So. 529
(1921), it was held (guotation from Syllabus):

Where one of the partles to & farming contract was not only
to furnish. the land bul to assist in the preparation of same
and the planting of the crop, and the other was to furnish the
labor, teams, and tools to cultlvate and gather the ecrop, they

)
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vlandlord and tenant" under the Code of 1907, Sec.
ngg,nz:th:r:enéed by the General Acts of 1915, p. 184, nor
"hirer and laborer” under Sec. 4743, B amended by the fGeneral
Acts of 1915, p. 112, but were "tenants 1in common® and governed
by Sec. 4792 giving each of them a lien on the respective
shares of the other for advances or contributions.

Editor's note under Sec. 23, Title 81 [continued from the
quotation under (1) Landlord And Tenant, p. 1]

Since by the revision of this Section in 1823, title to the
property vests in the tenant, the landlord cannot maintain det-
inue to recover crop until his ypart hes been set aside or di-
vided, but must rely upon the enforcement of his lien, unless
showing the relationship of tenants in. common 1s created, then
Title 33, Sec. 81 will demand ‘consideration. Of course, if the
relationship of tenancy in common existed, the landlord would
have ‘sufficient title, it would seem, to maintain detinue, But
the courts. have not decided this point and if they did decide
that when the relationship of tenancy in common exists between
landlord and tenant, the landlord has sufficient title to main-
tajn detinue before division of the crop, that will be the only
exception to the rule that a landlord has no title in crops and
cannot maintain detimue for their recovery.

Crow v, Beck, 208 Ala. 444.
Williams v. Lay, 184 Ala., 54.

(4) TITLE TO CROP PRIOR TO
‘ DIVISION

It has long been settled that the landlord's lien does not
carry any right of possession against the tenant; that the ten-
ant has the title with the right of possession and can maintain
detimie against the landlord.

Kilpatrick v, Harper, 119 Ala. 452; 2¢ So. 715.

Stewart v. Young, 212 Ala. 426; 103 So. ¢4 (1925).

In the case of Stewart against Young (212 Ala. 426), the
court said: )

...In the absence of statute, persons farming on shares are
tenants in common of the crop. DBy the Act of March 7, 1876, p.
172, a lien was declared in favor of each upon the interest of
the other for excess contributions made by him. "This statute

became Section 3479 of the Code of 1876 and has continued with-
out change to the present. (Code of 1923, Sec, 8872) * * % by

amendment to Sec. 4742 (Acts of 1016, p. 134) and to Sec., 4743 -

(Acts of 1915, p. 112). Those' sections were made to include
contracts where the parties share in the cost of fertilizers
used for the crop, We may here note that by Sec. 8807, Code of
1923‘, written by the Code Committee, Sec, 4742 and 4743, supra,
are consolidated and revised so that ‘the contract of hire under
Sec: 4743 no longer obtalns, all such contracts belng converted
into the relationship of landlord and tenant, and the same re-
lationship extended to cases not theretofore within elther sec-
tion. ‘We observe thé preserit revised section (1940 Code, Title
31, Sec., 23), does . not extend to cases where joint labor is
oontributed.. So the tenants in common statute may still have
a Tield of operation # & ¥ ,

In the case of Heaton v, Slaten, 141 So. 267, Court of Ap-
pga;s of Ala.-j, kApril 12, 1932, it was held:

(1) Landlord and tenant: Contract whereby one party fur-
nishes land and others labor, crop to be divided equally, cre-
ated landlord and tenant relatlonship (Code 1823, Sec. 8§07)
Code 1040, Title 91, Sec. 23. :

(2) Tenants under share cropping agreement held to be enti-
tled to possession of the crops subject to the landlord's lien
for rent and advances, and. could recover for the. landlord's
wrongful conversion thereof (Id.). :

(3) A tenant under a share cropping agreement so long as he
continues the tenancy in good faith has e leasehold estate and
is entitled to possession to the exclusion:-of the landlord and
the pdssession of the  crops'when gathered merely remains as it
is, 'subject to the'landlord's lien (Id.). R '

(5) LIEN OF THE PARTIES ON
THE CROP
Code of 1940, Title 31, Sec. 15, provides:

Lien declared: A landlord has a lien, which is paramount
to, and has préference over, all other liens, on the crop grow-
ing on rented lands for rent for the current year and for ad-
vances made in money or other things of value, either by him
directly or by another at his instance or request for which he
became legally bound or liable at or before the time such

227 Ala.

advances were made, for sustenance or well being of the
tenant or his family, or for preparing the ground for
cultivation, or for cultivating, gathering, saving, handling,
or preparing the crop for market; and also on all articles
advanced ond on all property purchased with money advanced,
or obtained by barter in exchange for articles advanced,

for the aggregate price or value of such articles and
property.
Scc. 16 of the same title provides that snel rents and ad-

vances become due and payable on the first of November of each
year in which the crop is grown unless otherwise stipulated.
Sec. 25 of the same title extends to subtenants elther lien
declared by Sec. 15 where the chief tenant makes no crop or the
crop made by him is not sufficlent to satisfy the demands of
the lardlord.

The following is a brief resume of the Alabama Jdecisions in-
terpreting these sections:

(1) Creation of lien: (a) The lien exists independent of
the section (Sec. 20) giving the right of enforcement (Kest-
moreland v, Foster, 60 4la:. 448; Nebb v. Darrow, 227 Alo. 441,
150 So. 357j: (b) landlord and tenant relationship 1s esseptial
to the creation of the liem, and such lien does not exist where
there is an implied liability for use and occupation, or where
one of the several tenants in common occuples and cultivates
the entire premises (Hardin v. Pulley, 79 Ala. 381; Kennon v,
Wrisht, 70 Ala. 434); (¢) the llen embraces everything of
value, ugeful for the purposes cnumerated, or tending to the
substantial comfort and well-being of the tenant, his family or
employees, but it must be for some one or more of the purposes
mentioned in the statute (Cockburn v. Nailkins, 76 Ala. 4867
Wells v, Skelton, 215 Ala, 357, 110 So. 813); (d) the lien is
not property or the right of property, but it is a statutory
legal right to charge the crops with the payment of the rents
or- advances, in priority to all other rights, the property and
right. of property remaining in the tenant (Kilson v. Stewart,
69 Ala. 802); {(e) it is a special lien on special property and
ig limited to the price or value of the articles advanced that
year and cannot be extended to or increased by the price of ar-
ticles advanced in the succéeding year, though Title 7, Sec.
8967, carries over liens.for unpaid balances to crops made in the
following year (Burdess v. Hyatt, 208 Ala. 472); (f) advances

. to pay prior liens create a 1den (Landrum and Co. v, Wright, 11

Ala. App. 408, 66 So. 892); (g} a landlord can assign hig lien
under Sec. 18 of this title, but cannot assign his right to
create a lien (Henderson v, State, 109-4la. 40, 19 So, 733).
(@) Priority of lien: (a) The landlord's lien follows the
property. The preference over all other liens which is given

by the statute on the crop grown during the current year con-

tinues so long as the property remains on the rented premises
and follows its removal therefrom (Craven v. Phillips, 214 Ala.
430, 108, So. '2\43). After removal the lien remains paramount
except as . against innocent purchases for.value without notice
(Orman v. Lane, 180 Ala. 805, Johnson v. Pruiit, -239 Ala. &,
194 80. 409, decided December 1939; Netropolitan Life Insurance
Company v. B. F. C., 280 Ale. 580, 162 So. 379; Webb v. Darrow,
4414 150 So. 35%).: (b) In view of the statute the
landlord's lien for rent is paramount and has preference over
all other liens on crops growing on rented lands for rent for
the current year (First National BRank v, Burnett, 218 Ala. 89,
104 So. 17). {(c) The landlord's lien for rent and advances
dominates 81l claims any mortgegee may set up even though the
mortgage was given bhefore ‘the beginning of the year (Leslie v.
Hinson, 83 Ala. 266; Hamillon v, Naas, 77 Ala. 283). (d) A
mortgage upon the crop even though prior in point of time is
subordinate to the landlord's lien created by this section
(British gc Norigage Company v. Cody 185, Alo. 622, 33 So. 832;
Falls v. Skelton, 215 Ala. 357). (e) The landlord's lien is
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superior to that of the laborer who works for the temant on an
agreement for one-half of the crop produced (Fudson v, Wright,
1 Ala, App. 433). (f) Landlond's lien covers bartered proper-
ty, as where a tenant bought a cow with money advahced by the
landlord and subsequently, through several barters, got a mule,
the lamllord wos held to have a prior lien on the male (Butler-
Keyser OI1 £n, v, Hlowle, 4 Ala. App. 433; 56 So. 258).

(1) Enforcement: ILegal title to crops grown on rented lands
is in the tenant, subjeet to the landlord's Llen for rent and
advances. The sole remedy for enforcement of the lien is hy
attachment (Compton v. Stmms, 209 Ala. 297, 95 So.
1940, Title 81, Sec. 20).

Sec. 20 provides that the landlord or his assignee may have
process of attachment for the enforcement of his lien for rent
and advances when the same is due and also, whether due or not;
(1) when there is good cause to believe that the tenant or sub~
tenant. is about to remove Prom the premises, or dispose of the
erop without. paying such rent and advances, without the land~
lord's consent; (2) when the tenant or gubtenant has removed
from the premises or otherwise disposed of any part of the crop
without. paying the rent and advances, withoul the consent of
the landlord; and (3) when the tenant has, or there is good
resson to believe that he will, dispose of the erop or articles
or money advanced in frand of' the rights of' the landlord.

" In the most recent case reported {Johnson v, Pruttt,
Ala. 447 194 So. 409 (1939)), the court held: (1) That when a
landlord anthordzes the sale of cotton on which he has a llen
for rent, he has a lien on the proceeds of the sale, not de-
pendentt upon any theory of constructive delivery of the cotton;
(2) i1 the landlord consents in advance to the sale of the
cotton grown on this leased land, he cannot enforee his lien on
such cotton or on the proceeds of the sale unless in piving his
consent he stipulated that the rent lien should be padd out of
the procecds; and (1) having so stipulated, he has a lien on
the proceeds although there was no certain cotton set aside lor
him, either gathered or ungathered, to become subject to the
sale. The courl simply cltes Lhe Code of RH23, Sec. H'IBH,‘
wiilch is now Title 31, Sec. 16.

(1) Croppar's llen: The relation of landlord and cropper,
or landlord and laborer, having been abolished by Title 31,
Sec. 28 of the 1640 Code, the relation belween the parties to e
crop sharing contracl is either that of landlord amnd tenant, or
that of tenants in common., In the former case, the tenant has
title and pmsessimx of the erop subject to the landlord's lien
for rent. and advances and no lien in favor of the tenant is re-
quired. In the latter relation, when the parties are lenants
in common each has a lien upon the interest of the other in
such crops for the balance due for provisions, supplios, teams,
mnterial, labor, services, snd money, or either % % % in case
of o failure of elther to contrimte the amount and mesns as
apreed upon {(Code 1840, Title 33, Sec, 81),

Such 1ien may be enforced by attachment upon the grounds and
in the manner provided for the enforcement of the landlord's
lien on crops grown on rented land, or by any other remedy
(Code 1840, Title 33, Sec. 82).

(5) Mortgage rights of landlord: The Code of
a1, Sec. 18 (Code of 1823, Sec. 8802), provides:

Assignmenti remady of assignee.—Tho claim of the landlord
for rent and advances, or for either, may be by him nssigned;

and the assignee shall he invested with all of the lundlord's
rights and entitled to all his remedles for the enforcement.

a3

1840, Title

The assipnment may be; (a} by parole; or by mere delivery of
the rent note, or by appropriate words in & mortgage (Benngtt
v, NcKea, 144 Ala. 601, 38 So. £29); (b) the assipgoment may be
by a mortgage or otherwise (Ballard v. Noyfield, 107 Ala. 356,
18 So. 29: Farrow v. Nooley, 149 Ala. 878, 43 So. t4d}; (o) it
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185, Code

is not required to be recorded (Bennet V. Hekee, 144 Ala. 601,
38 So. 443); (d) the landlord cannot assign the right to make
advances to the tenant since the right i statutory and the
statute does not embrace such a case (Leslie u. Nenson, 83 Ala.
966 8 So. 443, applied in Jokhson v, Pruitt, aniel.

(6) Mortgage rights of cropper: The relation of landlord
and cropper belng abolished in Alebama by Gode 1840, Title i1,
Sec. 23, and A tenant in a crop-sharing contract having title
and possession of the crop subject to the 1(\!:(11()1'11'5 paramount,
lien, for rent and advances, the tenant would liave the sane
right to mortgage crop as any other property, subject, of
course, to the landlord's prior 1lien.

Prior to the Code of 1840, the "eropper,” or laborer, would
have had o lien for weges against the crop produced by hiw, and
subject to the landlord's lien for rent and advances, under the
following section of the code:

Title 33, Sec. 18, Code of 1940.~Lien In faver of sgricui-
tural laborera and supstintendents: Agricultural Iahovers nod
superintendents of plantations shall have a llen upon the erops

grown during the eurrent year, 4n and abwout. which thay are on-
ployed, for the hire and wages due them for tabor and services

renderad by them in and about the eultivation uf sueh orops
under any contract far such labor and serviees: but such lign
shall be subordinate to the landlord's llen for ront and ad-

vanees, and Lo any
the erops.

(6) REMEDY,

othor llen for supplies furnished Lo make

IF CROPPER VIOLATES
AGREEMENT

Code. of 1440, Title 81, Sec. 24, provides!

Tanant falling or refualng to plant crop; rented promisnes
racovared by landlorde—In any case in which a tenant of farm
lands shall full or rofusa, without just cause or excusa, to
prepare the land and plant his crops, or a gubstantial portion
of such arop to be grown as ls nsually planted by that time, on
or before March 20, he may, ot the electlon of Lhe landlord, be
requlired to surrvender and vacate the rentod premises and upon
making sueh election, and upon notice thareof to the tenant,
the landlord may procesd bto reeover possesslon of the rented
premises by an netion of unlawful detalner. ’

(Jode of 1840, Title 81, Sec. 13, provides?

Abandonment of premisas; crops.—Whon a tenant abandons or
removes from the premigee or any part theroeof, the landiord or
his agent or abtorney may seize upon any green or other cropg
grown or growing upon the promiseg or any part theraof so aban-
donad, whether the rent is due or not. If such grasn ov other
wrop, or any part thereof, is nobt fully grown or maturod, the
landiord or his agent or altorney may ecause the same to he
properly cultivated, so far us may he nacessary, to compensato
him ffor his labor and expensos and to pay the rent and advances,

The tenant may ab any time before the sale of the property
go selzed rodeem the same by tendering the ront and advances
due; and reasonable expenses and expenses ol cultivatlon and
harvesting or gatbering the same. A tenant's williul failure
to cultivate crops al, the proper time constitutes abandonment,
but, differences of opinlon as to cultivation do not warrant
gelzure. A landlord selzing erops wronglully is not entltled
to expenses. The burden of proving abandonment is on the party
asserting it and the question of abandonment is one of fact tor
the jury to determine (Neaton v. Slaten, 25 Aln. 4dnn. 81, 14
So. 2671, '

(7) REMEDY, IF LANDLORD VIOLATES
) AGREEMENT

Since the relation between the parties to a crop-sharing cm-
tract, in Alabama, 1s that of landlord and tenant, the tenant
could bring action in breach of eontract against the landlord
for violation of the sgreement by him. - Also, being entitled to
possession of the crop subject to the landlord's lien for rent
and advances, he could recover for the landlord's wrongful con-
version [fleaton v. Slaten, 14! So. 267 (1582}, p. 2, ontéd].
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When the partides are tenants in common, they may proceed
under Title 33, Sec. 81, of the Alabama Code, ante, p. 1.

ARIZONA
(1) LANDLORD AND TENANT, WHEN

There is no statutory definition of the relationship exist~
ing between the parties where a person having no interest in
the land owned by another farms it in consideration of receiv-
ing a portion of the products for his labor.

Vol. 24, Cyclopedia of Law, p. 1464, distinguishing between
leases and contracts of employment, states the general rule to
be't

The general rule is that one who raises a erop upon the
lands of another under a contrsct to raise the crop for a par-
ticular part of it is a mere cropper, and, where there 1s a
joint occupation or an occupancy which does not exclude the
oyner from possession, the contract is a mere letting on
shares, and the relationship of landlord and tenant is not cre-~
ated thereby (citing Romero wv. Dalton, 2 Arie. 210, 22 Pac.
863, post). * ® % Now, however, this distinction is no longer
made and the intention of the parties as expressed in the lan-
guage they have used, interpreted in the light of surrounding
circumstances, controls in determining whether or not a given
contract constitutes a lease (citing Gray vw. Robinson, g Ariz.
241, 83 Pac. 712).

Amer. and Eng. Encyclopaedia of Law, 2d&, vol. 18, p. 173,
states the rule as follows:

The ques tion whether an agreement constiﬁutea a lease or an
oocupancy on shares has chiefly arisen in the case of agree-
ments relating to farming lands wherchy one party agrees to
cultivate the land and is to receive as compensation therefor a
share of the crop grown. Under such an agreement the relation-
ship of the parties is not that of landlord and tenant (citing
Gray v. Robinson and Romero v. Dalton, ante}.

The general rules for determining the character of any
agreement are stated as follows: o

(8) In general: The courts have found it difficult to fix
any general rle by which to determine whether the carrying on
of Parm operations by one not the owner, for a share of the
crops, constitutes him a tenant, and the authorities in the
different States, and even in the same State, are not perfectly
wniform. = It may be said, however, that ‘there are certain rules
now recogized as having a material influence in deterwining
this cuestion, though none of them can be sald to be conclusive.

(b) Intention of parties: The chief criterion in determin-
ing whether the relationship is that of landlord and tenant or
of cultivator on shares is * * % the intention of the parties,
which is to be determined from: the special terms of the con-
tract, the subject matter, and the surrounding circumstances
(citing Gray v, Robinson, post}. When the agreement is verbal
and the evidence as to the intention of the parties is con-

flicting, the question of intention is for the jury (Howard v.

Jones, 50 Ala. 67},

(c} Publie poliey: It has been held that publie policy is
best subserved by holding the relationship between the parties
to be that of landlord and tenant * % % and the courts should
lean toward a construction creating such a relationship (citing
Birminghan u. Rogers, 46 Ark. 254; see also Ferris v. Faglan,
121 Ala. 240; Ponder v. Rhea, 32 Ark. 435).

(d) The manner in-which the crops are to be divided tends to
show whether the agreement is intended to create the relation-
ship of landlord and tenant or that merely of an occupant on
shares gr "cropper."

*(e) Stipulations in the agreement inconsistent with the gen-
eral rights of the parties occupying the relationship of land-
lord and tenant are of .material force in construing the agree-
nment- as not creating  the -relationship of landlord and tenant
(eiting NeCatchen v. Craenshaw, 40 S. C. 511).

(f} Reservation of rent Eo Nominee: Great welght in favor
of an intention to create the relationship of landlord and ten-
ant has been given to an agreement reserving a part of the
crops as rent eo nominge (citing Harrison v. Ricks, 71 ¥. C, 7;
Durant wv. Taylor, 89 N. C. 351). ¥ ®* * This is not conclusive,
however (Ponder v. Rhea, 32 Ark. 435; Raywood v. Roders, 78
¥y. C. 320).

{g) The use of technical words of demise will, as & rule,
render the agréement a lease and create the relationship of
landlord and ‘tenant [ Swanner v. Swanner, 50 4la. 66; Gray v.
Robinson {(driz. 1893), 33 Pac. 71Z]. This is not conclusive
where the subject matter and situation of the parties show that
1t was not the intention of the parties to create the relation-
ship of landlord and tenant (Ferris v. Faglen, 121 Ala. 240;
Harrison v, Ricks, 71 N. C. 7).

(h) Question whether the agreement confers upon the cultiva-
tor the exclusive possession of the premises is a material face
tor in determining the character of the agreewent. If it does
confer exclusive possession, it is a relationship of landlord
arxl tenant, and contra {citing Gray v. Robinson, post).

(1) In ecarlier cases the courts considered the duration of
the agreement a material factor. Thus, if it was for one crop
only, it was & cropper's contract, but if for two or more crops
1t ereated the relationship of landlord and tenant.

() Te fact that. the agreement required the owner to fur-
nish & part of the seed or implements does not seem to be of
any moment. in determining. the character of the instrument; at
least 1t is not controlling (Hedman v. Bedford, 80 Ry. 13;
Ratchell v. Kimbrough, 49 N, C.; Harrigon v. Ricks, 71 N. C. 7).

"(2) EMPLOYER AND CROPPER, WHEN

In & very early Arizona case, Komero v. Dalton (1886), 3
Ariz. 210, 11 Pac. 863, the Supreme Court of Arizona held that
where a person having no interest in the. land owned by another,
farms it in consideration of receiving a portion of the crop,
such arrangement is a cropper's contract which created nejther
the relationship of landlord and tenant nor of partnership be~
tween parties. :

In the later case of Gray v. Robinson (1893), 4 Ariz. 24, 33
Pan. 712, Robinson had entered into a contract with one Thomas
for cultivating his (Robinson's) land and sharing the erop.
After Thomas had raised, cut, and stacked the wheat, Gray, the
sheriff, seized it under an execution on a judgment against
Thomas. 'Rohinson, learning that the wheat was in the posses-
sion of the sheriff, sued said sheriff for possession of the
wheat and recovered it. The case arose on appeal with the
sheriff, Gray, the appellant and Rebinson the appellée;

The court in stating the case said that the principal con-
tention grew out of the interpretation to be put on the cone
tract between Robinson and Thomas, Appellant contended that it
was & contract of lease creating the relationship of landlord
and ‘tenant and the appellee contended that it was a contract of
hire or a "cropper's contract.” The court said:

A cropper's contract ¥ ¥ * may he defined generally as one
in which one agrees to work the land of another for'a share of
the crops, without obtalning any interest in the land or owner-
ship in the crops before divided % * *. The authorities are
somewhat conflicting as to what words will constitute o con-
tract one of lease, snd what will constitute one of hire. The
general rule as ‘laid down by the weight of authority is that
the character of a contract to cultivate land on shares is to
be determined by ascertaining the intention of the parties as
expressed in the language they have used. If the language used
imports a present demise of any character by which any interest
in the land passes to the occupler, or by which he obtains a
right of: exclusive possession, the contract becomes one of
lease and the relationship of landlord and tenant is created
{Putnam v. Wise, 3% 4m. Dec. 314, and cases therein cited) .

. If on “the” other hand ‘there: be no language in the contract

)
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importing a conveyance of any interest in the land, but by the
express terms of the contract the general possession of the
land 1is reserved to the owner, the occupant hecomes a mere
cropper and the relationship of master and servant exists be-

twaen him and the owner (citing among other cases Romero v.
Daltan, supra).

The court then held the title and possession of both the
land and the crop being in Robinson, Thomas had no such inter-
est. as would render it lisble to exscution for his debt so long
as it remained en magss,

Uver 40 years later in the case of S, 4. Gerrard Co. u.
Cannon (1934), 43 Arle. 14, 28 Pac. (2d) 1016, 1t was held hy
the Supreme Court of Arizona that Japanese growars on a con-
tract to produce, harvest, pack; and deliver crops to the ship-
ping station for a specified percent of the net profits were
"eroppars and employees" and, within the line of their duties,
agents of the landowner. The court said &s to the status of
the growers:

Under the contract the growers had no interest in the land
and none in the crops. They were to be compensated out of the
profits realized from the crops. Thair status is that known in
law as "croppers®; that is, "one who having no interest in the
Jand works it in consideration of raeceiving a portion of the
orep for his labor" (eiting 17 C. J. 382, Sea. 9). In Gray v.
Robinson fsupral we sald: “Under sugh a contract the occuplér
becomes merely the servant of the owner of the land, being paid
for his labor 4n & share of the orop." (8ee also Romero v.
Dalton, 2 Ariw. aro, 11 Pac, 86g.)

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Neither the statutes nor the decisions in Arizona recognize
the relationship of tenants in common between the parties to a
orop-sharing contract.

For a discugsion of tenants in common in general see this
Meworandum, ppe 18, 10, wder Wusissippl,

(4) TITLE TO CROP PRIOR '10
DIVISION

It follows from the decisions cited under the. first three
headings that the title to the crop prior to division is deter-
mined by the relationship of the parties; that is, where the
relationship of landlord and tenant exists, title to the crop
18 slways in the tenant until final division in accordance with
the agreement, and where the relationship is that of employer
and laborer (or cropper), title to the crop is in the landlord
at all times prior to actual division.

When they are tenants in comson, they "hold by several and
distinet titles snd by unity of possession” (Words and Fhrases,
Parmanent ed., vol. 41, ps 318 . Whatever thelr relationship,
it must be determined hy the infent of the partles interpreted
by the lenguage they have used and in the light of the circum-
stances of each case [24 Cyc. 1464; Gray u. Robinson, 4 Ari.
241, 88 Pac. 712; Gerrard v. Cannon. (1984}, 48 Ariz. 14, 28
Pac, (3d) 1018],

Where there is no demise of the premiges hy the owner to the
grower, he (the owner) retains title and possession and “has
titla to the crop raised until it is divided. Where there is
any demise of the premises, the relationship of landlord and
tenant results and title to and possession of the orop is in
the tenant (24 Cye. 1464 Groy v. Robinsom, supra).

(5) LIEN OF THE PARTIES ON
THE CROP
The Arizona Code of 1830, Sec. 71-308, provides:

. Landlord’s )ien for rents ‘The landlord shall have a lien
upon the property of his tenant not exempt by law, placed upon

or used. on the leased premises, until his rent is paid. If the
tenant fails to allow the landlord to take possession of such
property for the paymeht of the rent, the landlord may reduce
such property to his possession by action to recover possession
and mey hold or sell the same for the purpose of paying said
rent. The landlord shall have a lien upon the crops grown or
growing upon the leased premises for rent thereof whether pay-
ment 1s payable in money, artiales of property or products of
the premises, and also for the falthful performance of the
terms of the leasa, and such lien shall continue for a period
of six (B) months after tha expiration of the term for which
the premises were leased. Where the premises are sub-let or
the lease assigned, the landlord shall have the like lien
against. the sublessee or assignee as he has against the tenant,
and may enforce the same in like manner. .

In Scottsdale Ginning Company v, Longan, 24 Ariz 856
(1922}, the court held as stated in the Syllabus:

The right of a landlord to take possession of & erop of a
tenant in order to preserve and protect his lien for rent
(under Sac. 71-3068 sbove) may be asserted in an action of re-
plevin against him to whom the crops were daliverad by the ten-
ant while rent was unpaid.

The U, S. Circult Court of Appeals in Gile Water Co. v.
International Finance Corporation (1926), 18 F (2d), p. 1, held
that under the clvil code of Arizona of 1913, paragraph 3671
{now Sec. 71-306 of the 1039 Code), giving a landlord a lien
for rent on crops grown on the land, to continue for six months
after the expiration of the term, he is not required to take
possession of the erop through replevin or other legal proceed-
ing, and does hot waive his lien by bringing suit in equity to
collect rent and foreclose the lien,

Before the division of the crop, the whole of it is the
proparty of the landlord, and the cropger hes no legal title to
any part thereof which can be subjected to the payment of his
debts or which he can assign or convey to a third person
(NcNeely v. Hart, 32 ¥, C. 63, 51 4m. Dec. §77; State v, Jones,
19 . C. 544). ' ‘

When the respective rights in the crop heve been adjusted
and the cropper's part specifigally set aside to him, the title
thereto is in him and he may mortgege or dispose of same at
will (Parks v. Hebb, 48 Ark. 293, & 8. ¥. 621),

Where the relatipnship of landlord end tenant exlsts, the
tenant' has title to and possession of the crop and might mort-

gage same subject to the prior lien of the landlord given him

under Sec. 71-806 of the coda.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

If the erobper abandons the cdntract . hefore completion, he
cannot recover for & partial performence, and his interests
become vested in the landlord, divested of sany lien which may
have attached to it for sgricultural advances while it was the
property of the eropper (Thigpen v. Lelgh, 93 M. C. 47).

If & cropper fails to begin the labor contracted to be done
by hinm, or having begun without good cause fails to continue
it, the landlord way maintain forcible detainer. and dispossess
him (Nood .v. Garrision, 28 Ry. L. Rep. 295,.82 S. N. 728},

Where a landowner contracts with one to crop his land
and to give him ‘part of the crop after paying 81l advances,
and the orop has not been divided, such cropper is nota
tenant but a mere employee, and the ownership of the entire
crop is in the landowner, and if the cropper forcibly or
sgainst the consent of the landowner takes the " crop from the
possassion of - the lendowner, such taking is larceny,  robbery,
or other offense according to the circumstances of the case
(Parrish. v, Com., 81 Va. 1). See also Shea v, Wood, 20 Ariz.
487 (1919).
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(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

The remedy of the cropper against the owner of the land for
breach of the contract in refusing to permit him to perform is
to recover the value of the contract at the time of the breach,
which may be more or less than the value of the labor per-
formed (Cull v. San Francisco gc lLand Company, 124 Calif. 591,
57 Pac. 456).

Where the parties are employer and cropper, the ecropper is a
laborer and receives & sharve of the crop as wages.  Under Sec.
62-215, Arizona Code of 1939, a laborer's claims for wages take
priority over levies and attachments. The section reads in
part, as follows:

Wages to take prilority over attachments and levies-—Pfroce-
dure: In case of levy under execution, attachment, and like
writs, except where such writ is lssued in an action under this
article, any miner, mechanic, salesman, servant, or laborer who
has & claim against the defendant for labor done may give no-
tice of his claim, sworn to and stating the amount thereof, to
the creditors and defendant debtor, and to the officer execut-
ing the writ, at any time within three deys before the sale of
the property levied on, % % % (The Statute then sets out the
procedure to be rollowed.)

ARKANSAS
. (1) LANDLORD AND TENANT, WHEN

The Statutes of Arkansas do not define the legal relation~
ship between the parties to a sharecropper agreement, but that
relation has been judicially determined in very numerous deci-
sions of the Supreme Court of Arksnsas. A leading case is:

Hammock w. Creekmore, 48 Ark. 264; 3 S. W. 186 (Nov. Term,
1886} .

Landowner and cropper—Title to crops: Hammock let Stewart
have land to cultivate for one year, under an oral agreement
that he would furnish the land, teams and farwing utensils, and
the crop was ta he hig, but after receiving one~half for the
land, etc., and enough of the residue to pay for the supplies
furnished, he would deliver what remained to Stewart. After
the crop was ralsed, Stewart sold part of it to Creekmore, and
Hammock swed Creekmore for conversion of it, asking a recovery
to the extent of his interest in it.. Held: That under. the
contract Stewart wss only a leborer for part of the crop as
wages; the crop belonged to Hammock, and he was entitled to re-
cover for the conversion.

In the opinjon the Court said:

The settled construction of such contracts by the courts is
that the title to the crop raised vests In the landowner. If
the terms of ‘the contract had bheen such as to indieate the in-
tention to create the relationship.of landlord and tenant, as
in Alexander v, Pardue, 30 Ark. 436, and Birmingham v. Rogers,
46 Ark. 254, the title to the erop would have been in Stewart,
the tenant, subject to the landlord's lisn for rent, and the
landlord could have maintained no action at law against Creek-
mare for converting ‘any- part’ of it. 4Anderson w. Boles, ¢4
Ark.. 108. : : R

“In Tinsley v, Cralge, 54 drk. 346; 155 S. ¥. 897 (decided,
1891) ; the court recites the facts as -follows:

Dunn raised a crop of cotton on Tinsley's land under a pa-
role contract which both parties denominated a contract upon
the shares. Tinsley states the terms in the following lan-
guage, viz: "I was to furnish the land, teams, tools and feed
for teams, and Dunn was to do the work in making the crop,
Bach one was to ‘gather his half of the crop as nearly as prac-
ticable, and, after being gathered and hauled to the gin, if
there was any difference it was to be equalized. Dunn was to
pay 'me out of his half for what he got from me.? )

A part of -the crop was removed from the premises and Tinsley
ceused the residue to be attached in the field for the purpose
of enforcing the landlord’s’ lien for supplieés furnished Dunm.
(This lien wae asserted under Sec. 8846, Pope's Digest of
Arkansas Statutes.) .

Craige intervened, and claimed Dunn's interast in the cot.
ton, and the main gquestion for determination is: Was Dunn
either a tenant or employee of Tinsley within the meaning of
the Act., If he occupled either of those relations, the Act
applies and the lien exists, = & # Tpasmuch as the poasession
of the land was not surrendered, and the contract vested no
interest in it (the land) in Dunn, he was not a tenant within
the meaning of the previous decisions of this eourt, {(The
court then cites Hammock v, Craekmore, unte,} % ¥ ¢

In attempting to ascertain the relaticnship in which the
parties stood to each ather the Gircuit Court made the owner-
ship of the crop the test. But the title to the crop is not
the criterion for determining the relationahip that exists he-
tvean the parties. That is governed by their intent, and is
determined by the terms of thajr contract., If there is a de-
mise or renting of the premises, with a stipulation that the
landlord shall receive his rent by becoming an owner in ap une
divided interest in the cirop, the relationship of landlord and

tenant exists as to the premises, and the parties are tenants
in common of the crop.

Putnem v. Wise, 37 Am. Dec. g09, and note p. 318
Johnson v. Hoffman, 59 No, s504.

In the much later case of Rarnhardt v. State (Ootober, 1925}
the Supreme Court of Arkansas stated the rule in this marmer:

‘Barnhardt v, State, 169 Ark. 567, ays S. ¥, gag —The dls-
tinction pointed out in the case of Hommock v, Creekmore (ontel
has been consistently recognized by this court in later cases
{Rand v. Waltom, 1930 Ark, 4g1; Woodson v. Nolaughklin, 150
Ark., g4o; Bourland v, Neknight, 79 Ark, 427).

The distinction may appear to be finely drawn between a ten-
ant who pays half the crop for the use of the land and live-
stock and feed therefor, with the necessary tools and imple~
ments to grow the crop, and one who makes a crop ag an smployeo
to wyhom these things are furnished and who ig given for his
labor one~half of the crop to he grown by him.

But thls distinction has been recognizod by this court in
many instances. It had been recognized prior to the case of
Hammock v. Creekmore (anie). The garlier cases were there re-
viewed and the la¥ in regard to title to Orops grown *on
shares" was there restated to be as follows:

If the sharecropper raises g erop for the landlord as wages
for his work, the titla to the orop vests in the landlord, and
the sharecropper has a lien thergon for his labar, If the
sharecropper is to pay one~half of the orop for the use of the
land, with the tools” and teams and faed theraflor, then the
title to the crop 48 in the tenant, and the landlord has a 1ien
thereon, and, in addition, the landlord has a llen for any nac-
essary supplies of money or provisions to enable the tenant to
make the crop, but t‘.hg title to the orop 18 1in the tenant.

This rule had a peculiar application in this case, ‘The ap-
pellant, Barnhardt, was convicted under an indigtment charging
him with having aided and abetted ane Ushorne in embezeling =200

pounds of s’eed cotton belonging to Alfred Sohm, The trial
court instructed the jury:

If you find ¥ % ¥ that Oshorne made a contract with Alfred
Sohm by the terms of which he was to ba furnished by the meid
Sobm with the land, farming implements and seed to make a ¢rop,
and that he the said Osborne was to roceive for his lebor onéw
half of the . proceeds of suech erop, and that the said Oshorne
raised the catton mentioned and described in the indictment
pursuant to said contract, then the title to such sobtton was in
the said Alfred Sohm and it was hig property.

The Supreme Court in its opinion declares:

This instruchion is a correct declaration of the law and was
properly given. But.the: trial court should algo have gilven the

converse -thereof, emhodied in instruction No. 7 requested b
the oppellant, as follows: 4 Y

"If you find from the evidence that Schm and fsborne ontervad
into an agreement whereby Sohm rented to Osborne the land on
which the cotton alleged to have heen embezzled was grown, nnd
that the said Osborhe agreed to pay the said Sohm one-half of
all cotton raised on said land as rant therefor, then your ver-
dict will be not guilty.» % % & Iy follows that the appallant

could not have alded and abetted. Osborne 221!
to which he had legal title, ’ in suherzliog catton

Continuing, the Supreme Court sayst

1+ These dnstructions (to the jury), b
y bad both been given, would
have submitted to the jury the question whether Osborne was a
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tenant or whether he was a mere laborer. Instruction No., 7
should have been given so that the jury would have been advised
what the distinction was between a sharecrapper who makes a
ecrop for the landlord under an agreement to pay as rent a given
portion of the crop, and one who makes a crop for the landlord
under a contract to be paild as wages for his labor an agreed
share thereof, this distinction being determinative of the
guestion of title to the cotton. The questlon of whether the
agreement between the parties is one of landlord and tenant, or
employer and employee, 15 a gquestion of fact to be determined
in each case when the ownership of the crop is in question.

In the still later case of Campbell v. Anderson, 189 Ark.
671 74 8. N. (2d) 782 (decided in 1934} (Syllabus):

Landlord and tenant —Title to orops: Where a sharecropper
ralses & erop for the landlord, and is to receive a part of the
crop as wages, the title to the crop vests in the landlord; but
where the sharecropper rents the land and pays one-half of the
crop for its use, the title to the crop is in the tenant. The
landlord's lien on his tenants crop is superior to the lien of
laborers asserting liens thereon., The landlord's lien for ad-
vances made the cropper on hig intersst in the crop 18 also
superior to the lien of laborers,

The Court cites: Hammock v. Creekmore, (ante).

Barnhardt v, State (ante),
(2) EMPLOYER AND CROPPER, WHEN

Dafinition of “Cropper.*-~A cropper 1a one who, having no
interest in the land, works it in consideration of receiving a
portion of the crop for his labor. 24 Corpus Juris, p. g8a.

The cropper's contract gives the cropper no legal possession
of the premises further than as an employee; the legal posses-
slon is in the landlord #* % % , Before the division of the
crop the whole is the property of the landlord, and the cropper
has no legal title to any part thereof, although in some juris-
dictions the parties are held to be tenants in common.

Ark.~Bourland v, McKnight, 79 Ark. gay; 96 S. W. 179,
Hammock v, Creekmore, (ante, under L. & 7. p. 6},

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Definition—Tenants in Common and Joint Tenants:

Joint tenancy requires unitles of time, title, interest, and
possession (Words and Phrases; Reid v. Cromwell, 183 4. y58;
134 He. 186).

The difference between tenants in common and joint tenants
is the right of survivorship, which has been abolished in many
States, Joint teriancy exists where a single estate in real or
personal property is owned by two or more persons under one in-
strument or. act of the parties [Fullerton v, Storths Bros,,
Imc., 478, W (ad} g9g6; 190 Ark. 198].

‘Tenants in common are such as hold by saveral and distinet
titles, and by unity of possession (Deal v, State, 8o §. K.
537, 14 Ga. App. 221), .

If the intention to become tenants in common had been indi-
cated; then the title would have vested as in other chattels
held in.cowmon ¥ % % , (Hamby v, Wall, 48 Ark. 135,)

In the case of Harnwell v. Arkansas Rice Growers Co-op.
Assn., 169 Ark. 6225 276§, W. 3§71, it was leld (quoting Ifrom
the Syllabus): ‘

Landlord and sharscropper—Title to the crop: If the con-
tract between the landlord and one msking the crop on his place
shows that the parties intend to become tenants in common, the
title to tha crop raised vests as any other chattels held in
common, and either one of the ocommon. owners may maintain. an
action against one who converted the property to his use for
the value of his interest. (The last "his" meaning the inter-
est of the tenant in common.) ' )

And in Tinsley v. Cralge, {onie p. 6):

‘In attempting to ascertain the relationship in which the
parties stood to each other the Cireuit Court made the owner-
ship of the ‘erop the test., But the title to the crop is not
the ‘criterion for determining the relationship that exists be-
tween the parties, That 18 governed by thedr intent, and is
determined by the terms. of ‘their contract. If there:is & de-
mise. or renting of the premises, with a stipulation that the
landlord -shall receive his rent by becoming an owner in an

‘v, Atkins, 103 Ark. 81).

undivided interest in the c¢rop, the relationship of landlord
and tenant exists as to the premises, and the parties are ten-
ants in common of the crop.

(4) TITLE TO CROP PRIOR TO
DIVISION

The question of title to the crop pl'ior to division of it
between the parties is dependent on the relation existing be-
tween them, l.e.: ' ‘

(1) If the relation is landlord and tenant, the tenant has
legal title to the crop before division.

() If the relation is landlord and cropper (or laborer) the
title to the crop is at all times in the landlord and the crop-
per never has title to his share until after division.

Hammock v. Creekmore, 48 Ark. 264; g 5. ¥. 180 (Now. Term,
1886} (ante).
Tinsley v, Craige, 54 Ark.

946; 255 S. W, 89y (decided,
1891) (fante).

In the much later case of Harrhardi v. State (October, 1925)
the Supreme Court of Arkansas stated the rule in this mamer:

Barnhardt v, State, 169 Ark. 567, 275 8§ W., gog. The dig-
tinetion pointed out in the case of Hammock v. Creckmore {ante)
has beon consistently recognized by this court In later cases
(Rand v. Walton, 130 Ark. 432; Woodson v. Nclaughlin, 1Ko Ark.
940, Bourland v. Nelnight, 79 Ark. 427}, The distinction may
appear to be finely drawn between a tenant who pays half the
erop Tor the use of the land and livestoock and feed therefor,
with the necessary tools and 4implements to grow the crop, and
ono who mnkes o orop as an employce to whom these things are
furnighed and who 18 given for his labor one-lhalf of the crop
to be grown by him. But this distinction has been recognized
by this court in wany instances. It had been recognized prior
to the case of Hammock v. Creeckmore (ante). The sarlier coses
ware reviewed and the law in regard to title to crops grown "on
shares" was there rostated to be us follows: )

If* the sharecropper raises & orop for the landlord as wages
for his work, the title to the crop vests in the landiord, and
the sharesropper hag s lion thereon for his labor. If the
gharecropper 18 to pay one-hall of the crop for the use of the
tand, with the tools and teams and feed therefor, then the
title to the crop 18 in the tenant, and the landlord has a lien
thereon, and, in additlon, the landiord has a lien for any necs
essary supplies of money or provislons to engble the tenant to
make the crop, but the title to the erop is In the tenant. '

(5) LIEN OF THE PARTIES ON
THE CROP

Landiord's lien for rent:

Sec. H846, Pope's Digest; Act of July 24, 16GHE—Every land-
lord shall have a lien upon the arop growing upen the demised
pramiges in any year for rent that shall nccrue for such year,
and suoh 1len shall continue for six months afteér such rent
ghall become due and payable.

(See ¥eal v. Brandon, ?( 4Ark. 79 for construction of this
section, and as to when the relation of landlord and tenant

Texdsts.)

The landlord has o Iien on the entire crop for the rent
whether the crop is raised by a tenant or a sublenant (Jacobson

A landlord's liens for rent and for supplies are superior to
that of & mortgage, so, as against a mortgage of the subten-
ant's crop, the landlord may apply the proporticnate part to
his lien for rent (Yorgan v. Russell, 151 Ark. 405; 236 8. ¥.
602/ )

The landlord does not have a lien on his tenant's crop for
rent aceruing in previous years (Renry v. Irby, 170 Ark. 928;

282 8. W, 8).

In the more recent case of Clemmons v, Byars, 197 Ark., 300,
122 8. K. (2d) 652 (Dec. 12, 1988), 1t was held that the order'
of the Conciliation Committee (under the Frazier-Lempke
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Bankruptey Act) permitting the appellants to sell the cotton on
which appellee had a lien for rent and supplies, was beyond his
Jjurisdiction and, therefore, void.

Sec. 8844 of Pope's Digest of Arkansas, 1937 and Suppl,
provides:

Liens under verbal contract—(Sec. 9, Act. Mar, 21, 1883.)
When no written contract 1s made under this act, the employer
shall have a lien upon the portion of the crop going to the em-
ployee for any debt incident to making and gathering the crop
owing to such employer by such employee, without any necessity
for recording any contract of writing giving such lien, and in
such case no mortgage or conveyance of any part of the erop
made by the person cultivating the land of another shall have
validity, unless made with the consent of the employer or owner
of ‘the land or crop, which consent must be endorsed upon such
mor tgage or conveyance; provided, no. such endorsement‘.\ shall
bind the party making it to pay the debt unless expressly so
stipulated. :

In Commodity Credit Cornoration v. Usrey, 199 Ark. 406: 133
S. ¥. (2d) BBY (decided Dec. 4, 1939), the Court held that a
landlord has a lien: for rents and advances due from tenant
which may’ be enforced by appropriate action within six months
from due date; citing Sec. 8845.

Landlord's 1ien for advances:

(Sec. 8846; Pope's Digest; Act of Apr. 6, 18885)—If any
landlord, to enable his tenant or employee to make and gather
the erop, shall advance such tenant or employee any necessary
supplies, either of money, provisions, clothing, stock, or any
necessary articles, such landlord shall have & lien upon the
crop raised upon the premises for the value of such advances,
which 1lien shall have preference over any mortgage or other
conveyance of such crop made by such tenant or employee. Such
lien may be enforced by an action of attachment bhefore any
court or justice of the peace having jurisdiction, and the lien

for advances and for rent may be joined and enforced in the
same action. Cases cited:

Few v, Nitchell, Bo Ark. 243.

Tinsley v. Craige, 54 Ark. 346, ante.

Noe v, Layton, 69 Ark. 551.

When g 1andlord endorses his consent on a written agreement
between his tenant and the employees of that tenant, then and
only: then the lien of such employees has precedence over the
landlord's lien (Sec. 8847). Subrenters sre only liable for
the rent of such portion of the premises as are cultivated or
occupled (Sec. 8348). [Dulaney v. Balls, 193 drk. 701; 102
S. W. (2d) 887.7

Purchasers of ginner receipts are not innocent purchasers as
against the lien of landlord or laborer (Sec. 8840) .

Sec. 8850 makes it unlawful . for a lessee of lands who: has
sublet a portion thereof to collect any -rent from the subtenent
before final settlement with the landlord, without a written
direction from the landlord to the subtenant stating the amount
of rent ‘authorized to be collected and Sec. 8852 makes it a
nisdemeanor ‘for principal tenant or his agent to collect rent
from subtenants without first having paid or settled with the
landlora (Act Apr. 7, 1863). ) ‘

" Any-landlord with & lien on ‘the erop for rent is entitled to
a writ of attachment for Trecovery of same;, “whether the rent is
due or negt; (1) when the tenant 1is about to ‘remove the crop,
(2) when he has removed any portion of it without the land-
lord's consent. (Sec., 8853.) ‘(Deec. 28, 1860.)

Stone ¥, Lount, 174 Ark. 825, 296 S. . y17,

Burns v, Thompson (June 1940} 200 Ark. go1, 141 S. W. (2d)

474,

But under Sec. 8854, before the writ of attachment may
issue, the landlord must file affidavit of one of the above
facts stating the amount claimed for rent or the v‘e.luek of the
portion. of the erop agreed upon as rent, ‘and also must‘ file a
bond in double the amownt of his clain conditioned to pro‘}e his

‘would assist Carraway in making his erop in 1034,

lien at law, or pay such damages by reason of the attachment as
may be adjudged against him. Burns v. Thompson, (June [7,
1940}, 200 4rk., 901; 141 8. W. (3d) 530.

By Sec. 8858 landlords' liens for rent are declared assign-
able (Act Feb. 4, 1035), and by Sec. 8859 (same Act) the holder
of any instrument evidencing rent for land on which crops are
to be produced during the year may transfer or mortgage the
same together with the lien in favor of landlords and the hold-
er has the right to enforce the lien.

Cropper's llen: The term “cropper” and not "tenant" char
acterizes one who ralses a crop upon the lands of ahother under
contract to raise a crdp for a particular part of it, amd
therefore such person has a lien upon the crop for whatever is
due him from the landloxd (Aurgie v. Davls, §4 Ark. 174},

Sec. 8828, Pope's Digest (Sec. G882, Crawford & Moses),
beilng the Act of Mar. 21, 1883, provides:

Speciflic liens—penalty for defrauvding, Specific liens are
reserved upon 50 much of the produce raised and articles con~
structed or manufactured by laborers during thelr contract as
wlll secure all money and the value of all supplies furnished
them by the employers, and all wages or shares due the laborer;
and if elther party shall, before settlement, dispome of or
appropriste the same without the consent of the other, so as to
defraud him of the amount dus, such party shall be duemed
guilty of a wisdemeanor, and, upon conviction, may be fined nat
exceeding one hundred dollars and confined in the county jail
not less than one nor more than six months. Provided, nothing
in this section shall be construed as forbildding the laborer
from mortgaging so much of his crop for necessary supplies as
may be equal to his interest therein at the time, 1 the em-
ployer, having contracted to furnish such supplles, fails or
refuses to do so.

Here neither the laborer nor the landlord may, belore set-
tlement between them, dispose of or appropriate any part of the
crop without the consent of the other, so ag to defrand him,
under penalty of a misdemeanor. But, upon refusal or failure
of the employer to furnish supplies as contracted, the laborer
may then mortgage the crop to the extent of his interest there—
in at the time. A copy of such "contract" (presumably the
mortgage) must be filed in the Recording Office, which {8 sufl-
ficient notice of the lien, otherwise no 'third party shall be
prejudiced by the existence of the lien (Sec. 8849),

The Act of Mar. 11, 1895, (Sec. 8820 Pape's Digest —Sac.
6864, Crawford & Moses Digest), provides: :

Lien absolute—TLaborers who perform work or labor on any
obfect, thing, material or property, shall have an absolute
lien on such object, thing, material or property for such labor
done and performed, subject to prior liens and landlord's lien
for rent and supplies, and such: lien may be enforced within the
same. time and in the same. manner now provided for by law in

enforcing laborer's liens on the product of labor done and
performed.

In the case of Carraway v, Phipps, 19! Ark. 928: 88 8. W,

{2d) (decided Sept. 30, 1935), Johnson, -G, J., stated the case
as follows:

The sult is predicated upon a’'laborer's contract of hire

»entéred into by the appellee (Phipps) with appellant Carraway

on April 21, 1934, This contract was in effect that appellee
! for which
services Carraway agreed to give Phipps one B00-pound bale of
lint cotton. Phipps performed his contract of hire with
Carraway, but Carraway was unable to deliver the bale of cotton
as agreed because, on February 19, 1834, Carraway executed and
delivered to appellpnt Harrell a mortgage upon the entire erop
to be produced in the year 1834, which was immediately filed of
record, and when the crop was gathered the mortgagee took pog-
sesslon of the entire erop, ineluding the bale of cotton
claimed by appellee; which was. sold and the proceeds conw
verted. The. testimony is not in material conflict and presents
only the question. of law, is a crop mortgage which iy prior in

point of time superior to a laborer's lien as created by the
statutes of this state?
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In Watson v. Nay, 62 Ark. 435, 35 S. W. 1108, we expressly
held that, under what is now Sec. 6848 of Orawford & Moses
Digest (Sec. BBO4 of Pope's Digest, anie) a laborer's lien cre-
ated thereby was superior and paramount  to a4 mortgage filed
prior in point of time. This opinion was written in applica-
tion to facts . which acerued prior to March 11, 18845 (when the
act was passed) and therefore this latter act was not construed
or discussed in the opinion. Appellant's contention of this
appeal is that what is now Sec. 8848 of Crawford & Moses Digest
(Sec. 8804, Popets Digest), and which ds a part of the Act of
1868, was impliedly vepesled by what is now Sec. 6884, or o
section of the Act of March 11, 1895, and for this reamm
Natson v. Hay, supra, has no controlling offect upon the facts
presented in this record. Was Sec. 8848 (Pope's 8804) repealod
by Sec. BRG4 (Pope's BA20)?

Continuing, the court said:

Repaals by implication are not favored and axist only where
thera is an invincible raepugnancy, ¢ « & (Citationa.)

From a careful comparison of Lhe language of the two sec-
tiong, it 1s apparent that thers 1s no invincible repugnancy ov
conflict between them.

See. 6848 (RBO4, ante) gives an absolute lien to. laborers
under contract upon the product of their labor, whereas Sec.
8864 (BR20, ante) gives a lien to laborers upon "any object,
thing, material or property, ete." In other words, Sec. 684K
glves an absolute lien upon the product, chjects, propevty and
other things already in existence but whieh are worked upon or
improved by such labor. Thig Court many years ago announced
the rule that statutory liens, which come into existence coeval
with the inception of production are superior and paramount to
pontractural llens, although such contractural liens were ord-
ated prior in point of time. (Citations.,) Although the cases
last cited and referred to apply only to statutory liens of
landlords, they state mound principles of law, and wa knoy of
no good roason to deny thelr application to the facts of this
record. The Cireuit Court's views, conforming to these here
expreased, should be approved and the judgment is therefore
affirmed,

In other words, the statutory lien of the laborer is superi-~
or to the contractural lien (consisting of the mortgage glven
by the landlord on the whole crop), even though the latter was
prior in point of time.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Sec. 8842 (Act Mar. 21, 1BB3)—Abandonment—forfelture of
wages or share of crop.

1f any laborer shall, without good cause, abandon an smploy-
er hefore the completion of his contract, he shall be liahle to
such employer for the full amount of any account he may owe
him, and shall forfeit to his employer all wages or ahare of
erop due him, or which might become due him from his employer.
{Lathom v. Barwick, 8y Ark. gu8, Rond v. Walton, ago Ark. 491}
and see Crowford v. Slatten, 155 Ark, 283; 244 S, ¥ g2, hold-
ing that where a sharscropper abandons his crop, "1t is  Cor-
feited to the landlord.)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

One who raises 4 crop upon the lands of another, under a
contract to raise it for a partieular portion thereof is a
cropper, and not a tenant, and has & lien upon the erop for
whatever is due him. Burgle v. Dablg, 34 Ark. 179,

A cropper could also bring action for breach of contract
whera the acts of the landlord warrant it. (See Memorandum,
p. 8, and Sec, 8828, p. 8.)

GEORGIA
(1) LANDLORD AND TENANT, WHEN

Georgla Code Ann. Title G1-—-Sec. 61-101:

Relation of landlord and tenant exliate, when: When the own-
ar of real estate grants to another simply the right to possess
and enjoy the use of said real estate, either for a fixed time,
or at the will of the grantor, and the tenant accepts the

grant, the relationship of landlord and tenant exists bhetween
them. In such case, no estate passes out of the landlord, and
the tenant has only a usufruet, which he cannot convey except
by the landlord's consent, and which 18 not subject to levy
and sale % % ¥

Sec. 61-102:

Now retationshlp cremted: Contracts oreating the relsation-
ship of  landlord and tenant for any time not exceeding one
year, may be by parole, and if made for o grester time, shall
have the effect of a tenancy at will.

Georgia Code Ann. Ch. 61-106—Croppers, Sec. A1-B01:

Nature of tha relationshipt Whore one 1s enmployed to work
for part of the crops, the relationship of landlord and tanant
does not arise. The title to the orop, Bubject to tho interest
of the eropper therein, and the possesrsion of the land, remaln
in the owner (48 0Oa. 584).

The agreement between the landlord and the cultivator may
¢reate the relationship of landlord and tenant, or of employer
and laborer, deapending upon the terms of their agreement, and
the intention of the parties, One determining factor is the
question of whebher the landlord receives his share of the crop
as "rent," or the cultivator receives his share as "wages." If
tho former, they are landlord and tenant; 1if the latter, thay
are employer and laborer, A further determining Tactor is
vhether the contract tranafers any dominion and control over
the premises., If there 18 a domise of such dominion and con-
trol, the ralationshlp is that of landlord and tenant, and
where no such dominion and control passes to the cultivator,
the parties are employer and laborer.

The distinction 1s lald down in Sguter v. Crary, 116 S. &.
281, (Ga. App, 1928), a8 follows:

The fundamontal distinction between the relations of land-
lord and cropper, and landlord and tenant, is in the fact that
the status of a eropper is that of a laborer who has agreed to
work for and under the landlord for a certain portion .of the
erop ag wages, but who doss not thareby acquire any dowinion or
sontrol over the premises wupon which said laber is to be per
formed, tha cropper having the right merely to enter and remain
on tha premiges for tho purpose of perfopming his engagements;
whereas a tenant doos not occupy the status of a laborer, but
under such & contract acquires possession, dominion, and con-
trol over the premises for the term covered by the apreement,
usually paying therefor a {ixed amount either in monay or spa-
cifics, and in making the crop porforms the labor for himgelf
and not for the landlord. The vital distinotion is Iin whather
the parson making the crop does so as a laboroer upon the’ prem-
iges controlled by the lsndlord, or whether he performs the
work for himself upon premises over which he hus possession and
control.  When 'in any given case, 1t 18 necessary to determine
which of thesa relationships exists, the general rule is appli-
cable, that the trus intention of the parties shall boe given
affact. The faet that under the terms of the contract the
person making the crop is to racelve a desipgnated proportion
theraofl’, constltutas one of the distinctive earmarks going to
egtablish the status of a cropper, and whenevar under tha terms
of the contract he 1s thus "employed to work for part of the
crop, " his status as a cropper thereby becomas fixed. Code,
Sec, 0707,

It is poasible, however, for n contract of landlord and tan-
ant to be entered upon whereby the person renting and taking
over the land is to pay therefor a certain fixed proportion of
the-crop which shall be made thereon during the term of* the
ténancy; provided, that the relationship of amployer and am-
ployae does not exist; and provided, that the person making the
erop 48 to receive possession and control of the premises.

The earliest case on this point ls that of Appling v. Odom,
46 Ga. 588 (1872}, in which case it was held that the landowner
to whom o cropper was indebted for advances was entitled to
possesalon of the crop as against the cropper's mortgagee, The
opinion of the court reads as follows:

There is an obvious distinction between a cropper and a ten-
ant, One has & possession of the premises, exclusive of the
landlord; the other has not, The one has a right for a fixed
time; the other has only =& right %o go on the Yand to plant,
work, and gather the crop. The possession of the land is with
the owner as against the cropper. This 1s not so oft the ten-
ant. The case made in the record is not the case of a tenant.
The owner of the land fur .ished the land and the supplies,
The share of the cropper wis Lo remain on the land, and to be

¥
i
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subject to the advances of the awner for supplies.‘ The case of
the crop is rather a mode of paying wages than a tenancy, The
title to the crop subject to the wages 1s in the owner of the
land, We are of opinion, therefore, that no person can pur-
chase or take a lien on the wages of the cropper; to-wit: his
share of the crop until the bargain be completed, to-wit: until
the advances of the planter to the cropper, for the supplies,
have been paid for. A different rule might obtain, as to a
tenant, the right of the landlord for supplies being only a
lien. But the cropper's share of the erop 1s not his until he
has complied with his bargain,

(2) EMPLOYER AND CROPPER, WHEN

Ga. Code Ann. Ch. 61-5—Sec, 61-501. Croppers:

Nature of relationship: Where one is employed to work for a
pert of the crop, the relationship of landlord and tenant does
not arise. The title to .the ecrop, subject to the interest of
the cropper therein, and the possession  of the land, remain in
the owner,

(3) TENANTS IN COMMON. OF THE
‘ CROP, WHEN

" In the case of Deloach v, Delk, 110 Ga. 884 (Narch 1904),
the court sald: '

Where under the terms of & contract between the owner of
land and another who agrees to cultivete it on shares, the re-
lstionship of landlord and cropper 1is created, the title to all
crops grown on the land remains in the landlord until there has
been an actual division and settlement - whereby he receives in
full his share of the produce. Civil Code, Sec. 3181; Wadley
v. Filliams, 45 Ga, az72; Wadley v. Scott, 8o Ga. g5. That the
cropper furnishes the labor necessary to the making of the
crop, and 1s to receive a portion thereol as compensation for
his services, does not place him in the situation of a partner
having an undivided interest 4in the product of his labor.
Padgett v, Ford, 1197 Ga. 510, and cit, -So if the owner of the
land wrongfully refuses to comply with his obligations in the
premises, the remedy of the cropper is to assert a laborer's
1lien on the crops grown by him (¥cElmurray v. Turner, 86 Ga.
215).. He cannot maintain against the landlord an action of
trover, the title 'to thé crop being in the latter. Bryant v.
Pugh, 86 Ga. ‘525 and 52q.

(4) TITLE TN CROP PRIOR TO
| DIVISION
Ga, Code Ann.--Sec. 61~503:

Tltle to cropperis crop in landlord; Whenover the relation-
ship of landlord and cropper shall exist, the .title to, and
right to control and possess the crop growing and raised upon
the lands of the landlord by the cropper, shall be vested in
the landlord until he shall have received his part uf the crops
8o raised, and shall have been fully paid for all advances made

to the cropper in the year said crops were raised, to ald in
making said crops.

Under this section 1t is clear that wyhere‘th'e relationship of
employer and.cropper exists, the title to the crop before divi-

sion is in the employer or landlord. Where the relationship is -

that of landlord and tenant,. the titlé to ‘the -crop before divi-
sion is in the tenant, subject to the landlord's lien for the
rent and f'or advances where the special contractural lien under
See. 61-201 has been taken by the landlord. (Code 1933, Sec.
61-201 and 61-202.) "(See 2d col.)

(5) LIEN OF THE PARTIES ON
‘ ~ THE CROP

Landlord's lien,—Where the relationship is that of landlord
and cropper, -the title to .the crop prior to division is in the
lendlord, and no lien in his favor is necessary. [ Ga. Code
Ann.  Sec. 61-502; Flelds v. Argo, 30 S. E. 29 (Ga. 18987 .7

. Where the contract is such as to create the relationship of
landlord and tenant, the title and possession prior to division
of the crop, is in the tenant, but the landlord has a statutory

lien on' the crops for rent, and may secure s contractural lien
for advances,

1940

The Ga. Code of 1833, Sec, @1-201, provides a lien for ad-
vances, as follows:

Landlords may have, by special contract in writing, a llen
upon the crops of their tenants for stock, farming utenails,
and provisions furnished such tenants for the purpose of making
thelr crops; and such lien shall be enforced in the manner pre-
scribed elsewhere in this Code.

(For enforcement of liens on personal property, see Sec. 67-
2401. For liens for supplies, see Sec. B1-202. For mort-
gages and bills of sale covering the crops, see Sec. G7-1101

et. seq.)
Ga. Code, 1933, Sec. 61-202, provides:

lLandlords furnishing supplies, money, horses, mules, asses,
oxen, or farming utensils necessary to make crops, shall have
the right to secure themselves from the crops of the year in
which such things are furnished, upon such terms as may be
agreed upon by the parties, with the following conditions:

(1) The lien provided for in this section shall arise by
provision of law from the relationship of landlord and tenant,
as well as by special contract in writing, whenever the land-
lord shall furnish the articles enumerated in said section, or
any of them, to the tenant for the purpose therein numed. Sald
lien shall be enforced in the manner provided in Sec. 67-2401,

(2) Whenever the lien may be created by special contraet in
writing as provided by Sec. 81~-201, the same shall be assigne
able by the landlord, and may be enforced by the assignes in
the manner provided for the enforcement of such liens by land-
lords.

(See Sec. B1~208, 207; 67-1708, 07; B87-2302,
Ga. Code, Sec, 61-202:

Liens created by this Section are hereby declared suparior
in rank to other liens, except tiens for taxes, the gennral and
special liens of laborers, and the special llens of landlords
for rent, to which they shall be inferior, and shall, as be-
tween themselves and other liens not herein excepted, rank acw
cording to date.

This 1s a special lien where the landlord and tenant relation-
ship exists. In the relationship of landlord and cropper, the
title to the ‘erop is in the landlord at all times until final
division and, of course, no lien in favor of the landlord is
necessary.

Cropper's lien.—Since the cropper is an employee or labore
er, he may maintain an action to-forevlose the statutory labor-
ers' lien. This 1ien is provided for in the following statutes:

Ga. 19833, Sec. 87~180i—Llen of laborer, General—laborers
shall have a general lien upon the property of their employers,
1iable to levy and sale, for their labor, which is hereby de-
clared to be superior to all other liens axcept liens fowv
taxes, and special liens of landlords on yearly cropg; and such
other liens as are declared by law to be superior to them,
{Acts 1878,)

Sec.87~1802~~8pecial Tien of laborers,—Taborers shall also
have a special lien on the products of their labor, suparior to
all other liens except liens for taxes, and gpacial 1liensal

landlords on the year's crop, to which they shall be inferior,
(Acts 1873.)

Sec. B87-1803—Rank of laborera! llans—How they arlse~—Tdcns
of laborers shall arise upon. the completion of thair caontraat
of labor, but.shall not exist against bona fide purchases withe
out notice, until the same are reduced to execution and levled
by an officer, and such liens in' conflict with each other ghall

rank according to date, dating each from the completion of the
eontract of labor. (Acts 1873.)

In XcElmurray v. Turner, 86 Ga. 215; 12 S. K. 359, (Ga.
1890), the action was brought by a cropper who had been dis-
charged after the crop had been made, claiming & special lien

upon the crop raised as a laborer. Affirming the Judgment for
the plaintiff, the court said:

The evidence shows that the plaintiff was not a "ranter,"
but was what 1s known as a "cropper." The relation of landlord
and tenant did not exist between her and McElmurray, He was to
furnish the land, mules, etc.,. and she was. to . furnish the la-

bor, and the crop was to be equally divided; and the evidance
further shows that he was to control .the crop until after the

%
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rent and advances had been paid. Under the evidence, this was
simply 2 mode of paying her wages for the labor of harself and
children, She had, as against him, no title to any part of the
crop which she raised, until the rent and advances should be
paid, Her part of the crop which she had raised being in the
nature of wages, she was entitled to foreclose a special lien
thereon after she had paid her rent, and pajd for the advances
made to her by the landlord, which she alleges she did, and
which the jury found to be true.

See alsol

Lewis v. Owens, 124 Ga. 228, 52 8. B 333.

Faircloth v, Webd, 125 Ga. 230, 53 S. K. 5oz.
Garrish v. Jones, = Ga. App. 382, 58 S. K s543.
Howard v. Franklin, a2¢ 8. B. 554 (Ga. Appr., 1924).

Before any action may be brought by the lahorer to foreclose
his lien, it must be shown that he has fully performed his con-
tract, or that such performance has been impossible because of
the conduct of  the landlord. In Payne v, Trammell, 115 S. B
923 (Ga. App., 1823), it was held that a cropper who had heeu
discharged for having unlawfully converted a portion of the
crop to nis own use had thereby lost his llen. The following
is the syllabus by the court:

{inder the general rule that, before a laborerts lien can be
Tforeclosed, it must be shown that tho laborer has fully com-
plated the contract, a cropper, who under the law has the sta-
tus of a laborer, is ordlnarily not entitled to enforce such
lien apgainst his landlord without showing full compliance on
nis part with the terms of the agreement (Horvey v. Lewis, o1
S, 4. 1052), except bhat such a lack of full performance by the
cropper will not defeat the foreclosure of such 1ien when,
without fault on his part, such failure to fully comply with
his contractural obligation 18 oceasjoned by processes of the
law, {Lewts v, Owens, 52 S. E g33), or by the unauthorized
acts and conduct of the landlord (Ballard w. Dansel, 8¢ 8, £
Gagl, .

If the owner of the land wrongfully refuses to couply with
Lis obligations in the prowmises, the rewmedy of the cropper is
to assert his laborer's lien ou the crops grown by him.

Deloach v, Delk, 219 Ga, 884.

Lewis v, Quens, 124 Ga. 228, 52 S. E. g39.
Garrish v, Jones, 2 Ga. App. 98a, 58 S. B. 543,
Fountam v, Fountem, 7 Ga, App. 361; 66 S. K. toze.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Ga, Code of 18933, Sec. (61-H03:

Right of landlard to recover crops dlspesed of without hia
consent: In all casas where a cropper shall unlawfully soll or
otherwise dispose of any part of a crop, or where the eroppev
shall seek to take possession of sch erop, or to exclude the
landlord of the possession of such crop while tho title thereto
remains in the landlord, the landlord shall have the right to
repossess sald crops by possessory warrant, or by any othor
process of law by which the owner of property can recover 1
under the laws of this state. (Acts 1888, p. 113,)

Ser, 61-9902:

Purchase of farm products froem tananta: Any person who
shall buy any dorn, or any cotton in the seed, from persons
residing on the lands of another as tenant or laborer of such
other person, or from the agent of such tenant or laborer, when
said tenant or ‘laborer had no  right to sell, after notice of
such disability to sell has beon given in writing by the land-
lord or employer to such buyer, shall be gullty of a misde-
meanor. (Acts of L876~70G.)

Sec. 61-9904:

1Megal sale by cropper; refusal to dellvar by tandlord:
Any cropper who shail sell, or otherwise dispose of any part of
the erop grown by him, without the consent of the landlord, and
before the landlord has roceived his part of the entire crop,
and payment in full for all advances made to the cropper In the
year the crop was raised, to aid in making it, shall bhe gallty
of ‘& misdemeanor. Any landlord who shall fail or refuse, on
demand, -to deliver to the cropper the part of the erop, or ite
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value, coming to the cropper, aftor payment of all advances
made to him as aforesald, shall likewise be guiity of a misde-
meanor. (Acts of 1880, p. 113} 1802, p. 115.)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

The cropper, as an employee, 1is not entitled to an injunc-
tion against the landlord who intends to take possession of the
land and crop. ‘Where, however, the landlord has sought by
force and violence to frighten the cropper into abandoning the
erop, 1t was held that a court of equity could appoint a re-
celver to take charge of the erop, This was the holding of the
court in Russell v, Bishop, 110 8. K. 1P4 (Ga., 1921), with the
following opinion:

The relation between the parties was that of landlord and
cropper. 'The relation of landlord and cropper is rveally the
relation of employer and employce. Ordinerily the employer may
discharge the employee; and if the omployor 1s solvent an em-
ployse is nol entitled to an injunction ageinst the employer
for a breach of the contract, in the absence of other equitable
grounds,

It has in effoct been hold by this court that where the re-
lation of landlord and cropper exists, the landlord cannot be
enjoined from taking charge of the orops, in the absence of an
allegation of insolvency; the cropper having an adequate remedy
at law, Nicholson w. Good, 76 Ga. 24. Xt will be noted, how=
aver, in this case that the landlord did not elect to breach
hig contraet with his cropper and suffer the legal consequencos
thereofy but he sought to frighten the cropper and to compel
him through fright to abandon his contract. The landlord re-
gorted to violence, in shori, Lo meb violence, to effectuate
hig intent and purpose. ¥ ¥ * I{ thorofore seems to us that the
Judge was authorized, under the peculiar facts of this case, to
issue an Injunetion againsi the landlord, though solvent, re-
straining him Lrom going upon and taking charge of the crops Ly
the means gnd in the manner allaged 1n the petition.

In the case of Hanson w. Fletcher, (1837), 188 Go. 858, 190
8. B 29, 49 App. 300, the landlord lustituted a sult to enjoin
the cropper from conthmdng to oceupy the premlses alter his
digcharge ag an employee. The court pranted the injunction,
but appointed a recelver to harvest wul divide the rednainiug
crops, o8 prayed for by the defeddant, Ixception was as to the

‘order appolnting the recelver. The court said:-

While 1t 18 ordinarily true that under the relation of land-
lord -and cropper, tho landlord has the right to control and
posgess the crops until he has veceived his portlon, and is
fully pald for all advancos made by him to aid in their produc-
tion (Code, Sec. 61-508), the right may bhe varied by special
agroement. :

The court then went on to say that by the terms: of the con~
tract, authority to market the crops was granted to the cropper
and, tharefore, the ocourt below did not err in appointing a
recelver, although it did not appear that the landlord was in-
solvent,  The court cltes Russell v, Blshop, 152 Ga. 428, and
Gdorde v. Bulland, 178 Go. 589, The court also points out that
this case differs from Nleholson v. Cook, 76 Ga. 24, and Cassy
v, Nebanilel, 154 Ga. 181, {113 S, E. 804), where it was held
that the cropper having adequate remedy at law did not need
aquitable relief.

Where the relationship of landlomi and cropper exists, and
the landlord wrongfully refuses to perform his part of thé con-
tract, the cropper has three courses of procedure open 0 him:
(1) If the landlord's breach consists of a refusal to furnish
articles which may be obteined elsewhere, it is the cropper's
privilege to obtain them, complete the crop as contewplated by
the contract, sand hold the landlord and the landlord's sbiara of
the crop responsible for the actual damages resulting from the
breach of the contract; or (2) the cropper way sue lmmedintely

for his special injuries, 1f any, including the value of the

services rendered; or (3) he may wait imtil the expiration of
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the harvest season, and sue for the full value of his share of
the erop, or what his share would reasouably have bheen under a
faithful perforsence of the contract by botn parties. Pardue
v. Cason, 22 Ga. App. 284, 96 S. B. 16.

KENTUCKY
(1) LANDLORD AND TENANT, WHEN

As in most, if not dll, of the étates covered in this memo~
randum, Kentucky statutes and decisions hold that where there
is a demiSe of the premises the relation between the parties to
a cropping eontract is that of landlord and tenant. A leading
Kentucky case is :

Redmon wv. Bedford, 80 Ky. 13 (188z2)—Redmon held an estate
for life in & tract of land, Preceding his death, and in that
year, he permitted one Tate to cultivate a field in wheat on
shares; Redmon to furnish one half of the seed wheat, and Tate
the other half. Tate was to sow, cultivate and cut the wheat;
pay Tfor threshing; and give to Redmon one half of the erop
after i1t was threshed, to be delivered at the machine. Nothiug
was said about the time of the renting., Tate ® * * harvested
the crop, and when the wheat was rveady to be delivered,)’.ledf“ord,‘
the appeliee, who had administered on the goods of Redmon, took
one half of the wheat, and this controversy is between Bedford
and the heirs or children of the decedent, the latter claiming
interest in the crop, or & part. of the rent. . We think the ap~
pellants were entitled to récover, and that the relation of
landlord and tenant existed between the life tenant and Tate.

The first Section of Article 5, Chapter 66, General Stat-
utes, provides that when contracts are made by which the land-
lord is to receive a portion of the crop as compensation for
the use or rent of the land, the rights of the landlord shall
be protected * * # , The use of land under 1ike contracts is
common within this state, and it is evident from the provisions
of the statute referred to that the relationship of landlord
and tenant exists in such cases, although no defined term is to
be found in the contract between the parties, nor had the rent-
ing terminated et the death of the life tenant, (See Sec. 29,
Gen. Stat., ch, 3g,) .

(2) EMPLOYER AND CROPPER, WHEN

The- leading case of the very few cases reported in Kentucky
in which the lepal relationship between parties to a crop-
sharing contract is considered is Food u. Garrison, 139. Ry.
603, 62 5. ¥. 728. ‘This case, with -Redmon v. Bedford, ante,
and Aickman ‘v.' Fordyce, post, are the only cases cited in the
annotations in Carroll's Kehtuc]qr Statutes, 1936, to See, 2325
and 2327. Sheppard's citations do not reveal any later cases.

In ¥ood y. Garrisen the court says:

Appellant as landlord contracted with appellee as tenant for
the  cultivation,of about twelve .acres of land in tobaceco in
Fayette County, for the year 1898. By the terms of the con-
tract the landlord was to furnish the land, the barn room, and
also to furnish a tenement hoise, yard and garden attached, to
be occupiled by the tenant, and pasture a horse for the tenant.
The tenant was to do all. the work necessary to plant, to ralse
and prepare the tabacco for marketing, and when ready for sale
the landlord was to ship it; sell it, and pay half of the pro~
ceeds to the tenant. o B K

Under this contract the tenant took possession of the tene-
ment house, yard, etc. and planted out some tobacco beds and
plowed a portiocn of the tobacco land. Then the tenant aban-
doned the work, refusing to complete it. The landlord. took
charge of the tobacco land and instituted forcible detainer
proceedings against the tenant to recover the house. Judgment
was rendered for the landlord by the Magistrate, which was
trave;-sad by the tenant, and on the trial in the Cireutt Court,
upon the above facts appearing, a peremptory instruction was
given and judgment rendered for the tenant. The landlord ap-
peals.

The question presented is,

was appellee a tenant by the con-
tract in which ‘it was stipul

ated that he was to labor for the
landlord, and having begun, without good cause fPails tg comply
with his contract? Or ¥es he a tenant under a contract within

the meaning of Section 2325, Kentucky Statutes, which 18 as
follows:

Sectlon 2325—~A contract by which a landlord is to receive &
portion of the crop planted, or to be planted, as compensation
for the use or rent of the land, shall vest in him the right to
such a portion of the crop when planted as he has contracted
for, though the crop may be planted or ralsed by a person other
than the one contracted with; and so I the land be planted in
'a different kind of crop than the one contracted for, and for
the  taking of or injury te any of the crops aforesald, the
landlord may recover damages against the wrongdoer., The land-
lord may alsoc have an injunction againgt any person to prevent
the taking org.injuring of his portion of the crop aforesaid;
but nothing contained in this section shall dbar the landlord of
his right to such damages against the person contracted with as
he may sustain by reason of the land being planted, without his
assent, in a crop other than that contracted for, or not planted
at all, nor for failure to cultivate the ecrop in a proper
manner. This Section shall 4nclude a purchaser, without no-
tice, of a growing crop or crops remaining on the premises
though severed from the land; but 1t shall not apply to a pur-
chaser in good falth, without notice, of a crop, after it has
been removed for the sprce of twenty (R0) days from Lhe rented
premises on which 1t was planted.

See, 2327 of the Stat. is as follows:

Section 2327 When a tenant enters or holds premises by vire
tue of a contract, in which it is stipulated that hoe {8 to
labor for his landlord and he fails to begin such labor, or tf,
having begun, without pood cause falls to comply with his con-
tract, his right to the premises shall at once ceasw, and ho
shall abandon them without demand or notice. (Acts 1R83.)

In our opinion both of thess Sections of the Statutes ware
enacted for the protsction of the landlord; other Soctions were
provided to protect the rights ol the tensnt. Those two son-
tions may be applied to two or more distinet classes of cone
tracts, or may apply to the same clasg. Whore Lhu landlord
rents the premises to the tenant to be oultivated in desipgnated
crops, and where the landlord is to receive portions of the
crop, -and - where the custody and control of the premises are
vested completely in the tenant for a apecific term, 1t 18 then
that Section 2325 only would apply. But where the tonant 1s to
furnish labor and the landlord evarything else, and the tenant
to receive either so mueh in money or a given proportion of the
crop raised to pay for his work, then tha tenant and his con~
traet come within Sectlon 2327, quoted above. He 18 what 18
sometimes called a "cropper," a term applied to a parson hired
by the landlord to cultivate the land, resorving for his com-
pensation & yportien of the crops raised,

Steel v, Frick, 56 Pa, St. 1972,
Adams v, HcKesson, g1 Am. Dec. 183.
Fry w. Jones, 2 Rawle 12,

‘ In Woodfall's Landlord and Tenant, p. 188, 1t is stated:
"It 1s sverywhere admitted, (see cases previcusly cited), that
under a pure and unqualified cropping contract the entire logal
,o¥nership.of the crop 15 in the owner of the land until divi-
'sion. " .

As said by Rodman, J., in Harrison w. Ricks, q2 K € v, "A
cropper has no estate. in the land; that remains in the land-
lord; consequently, although he has in some sense the possag-
sion of the crop, it.is only  the possesaion of a gervant, and
is in law that of the landlord; the landlord must divide to the
cropper his share, In short, he 18 a laborer recelving his pay
in the share of the crop."

Under the facts of this ease, as stnted above, appellee ap-
pears to come within the definition of the term "cropper,*
which is a tenancy contemplated and ineluded in Section 2327.
If such a tenant fails to begin the labor contracted to be done
by him, or having begun, without good cause faills to continue
1it, the landlord may maintain Toreible detainer and disposseas
him, and he might also be entitled to. such other remedies pro-
vided in Section 2825 as were applicable to the state of the
case. . .

The judgment of the Circuit Court was reversed,

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Kentucky there is no statutory nor judicial determination
of the relationship of tenants in comnion as between lardowner

.and the person cultivating the land for s share of the Crops.

For a general discussion of the relationship of tenants in come
mon of the crop, see thig Memorandumx, Mississippi, pp. 18, 18,
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(4) T1TLE TO CROP PRIOR TO
DIVISION

Carroll's. Kentucky Statutes, 1936, Sec. 2325

A contract by which a landlord is to receive a portion of
the crop planted, or to be planted, as compensation for the use
or rent of the land, shall vest in him the right to such a por-

" tion of the crop when planted as he has contracted for, though
the crop may be planted or raised by a person other than the
one contracted with, Also 1f the land be planted in a diffar-
ent kind of crop than the one contracted for, and for the tak-
ing of or injury to any of the crops aforesaid, the landlord
may recover damages against the wrongdoer. The landlord may
also hava an injunction against any person to prevent the take
ing or injuring of his portion of the crop aforesaid; but noth-
ing contained 4in this section shall bar the landlord of his
right to such damages against the parson contracted with as he
may sustain by reason of the land being planted, without his
assent, in a crop other than that contracted for or not planted
at*all, nor for failure to cultivate the erop in a proper man-
ner, This Section shall include a purchaser, without notice,
of a growing crop or crops remalning on the premises though
severed from the land; but it shall not apply to a purchaser in
good faith, without notice, of a crop, after it has been removed
for the space of twenty (20) days from the rented premises on
which it was planted. '

Under the language of this section: "Shall ves? in him the
right to such portion of the crop when planied as he has con-
tracted for * & ¥,% would seem to confer title to that portion
of' the crop.

In most of the other States it is well settled that when the
relation of landlord and tenant exists, title to the crop is in
the tenant, subject to the landlord's lien for rent.

~—= As to "cropper" contracts, the court in KWood v, Garrison,
ante, 1. 12, says:

But where the tenant 18 to furnish labor and the landlord
everything else, and the tenant to receive sither so much money
or a gilven proportion of the crop raised as pay for his work,
the tenant and his contract come within Section 2327 quoted
above. He 15 what 18 somatimes called a Pcropper,” a term ap-
plied to a peraon hired by the landowneér to cultivate the land,
receiving for his compensation a portion of the crops raised.

Steel v, Frick, 56 Pa. St. 192,
Adams v. NcKesson, g1 Am. Dec. 183,
Fry v. Jones, 2 Rowle 1a.

The title to the crop before division, then, is in the land-
lord where the cultivator is an employse or “"cropper." ‘he
court, in Wood v. Garrigon, quotes Woodfall's Landlord and
Tenant, as follows:

In Woodfallts Landlord and Tenant, p. 125, 4t is stated:
"It is everywhere admitted (see cases previously clted), that
under a pure and unqualified eropping contract the entire legal
ownership of the orop 4is in the owner of the land until divi-
sion, "

(5) LIEN OF THE PARTIES ON
THE CROP

Carroll's Xentucky Statutes, 1936, Sec, 2323 and 2824, pro~
vide:

Landlord's 1lan for money or supplles furnlshed: anforce-

mont of 1lent

(1) A landlord shall have a superior lien, against which the
tenant shall not be entitled to any examption, upon the whole
erop of the tenant, raised upon the leased or rented promises,
to reimburse the landlord for money or property furnished to
the tenant to enable him to raise the orop, or to subsist while
carrying out his contrast of tenancy, But the 1lien of the
landlord shall not continue for more than ons hundred and twen-
ty. (120) days after. the expiration of the term.. . If the proper-
ty upon which there is a lien is removed openly from the leased
premises, without fraudulent intent,
landlord shall have a superior lien upon the property so re-
moved ' for fiftaen (18) days from the date of its removal, and
may enforce his lien againat. tha property wheraver

and not returned, the

found."
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(2) The landlord may enforce the lien given in Section 1 of
this Section by distress or attachment, in the manner providad
in this Chapter for the collection of rent, and subject to the
samo liability. (This section was adopted in 1p42.)

Baldwin's Kentucky Statutes, 1942, Sec, 383.070, (Carroll's
Kentucky Statutes, 1836, Sec., 2317), gives the landlord renting
premises for farming or coal-mining purposes a lien on the prod-
uce of the premises, and on the fixtures, furniture, and other
'personal property owned by the tenant or under-tenant after
possesgion is taken, but not for more than one year's rent dus,
and to become due % % % .

Sec. 2317, amended in 1§10 and 1932, provides:

A landlord shall have & superior lien on #he crops of the
farm or premises rented for farming purposes, and the fixtures,
household furnitures, and other personal property of the ten~
ant, and under~-tenant,; owned by him after wpossesasion is bGaken
under the lease; but sueh lien shall not be for more ‘than one
(1) yearts rent due, nor for any reut which hag baesen due for
more than eleven (11) months, but every other landlord shall
have a superilor lien on the fixturea, household furniture, and
other personal property of the tenant, or under-tenant, from
the time possesslion 1s taken under the lease to secure the
landlord in the payment of four (4) months rent, due or to
become due, but such lien shall not be effective Tor any rent
which is past due for & longer time than the lien is given.
And if any such property 18 removed openly from the premises,
without fraudulent intent, and not returned, the landlord shall
have & superior lisn on the property so removed for fifteen
(18) days from the date of 1tas removal and may enforce his lien
agningt the property wherever found, provided, that the provi-
slons of thls Act shall not apply to, or in any manner aflfect
the rights of landownors who lease lands for coal mining pur-

PO8ES.
Sec. 2917-a, (passed in 1082), specifically declares that
8oc, 28317 does not repeal nor interfere with Seec. 2823 and

PRIV

These sections glve the landlord a lien on the crops of a
"tenant." The cropper belng a laborer, and the landowner hav-
lng title and possession of the ecrop at all times beforse divi-
sion, wo lien in his favor is necessary, There is no special
provision in Kentucky for a cropper's lien, but he would have a
laborer's lien for his. labor in making the crop and he could
doubtless sue for the value of his share, where it was denied
him by the landowner, by an action for breach of contract.

(6) REMEDY, IF CROPPER VIOLATES
'AGREEMENT

In fickman v, Fordyce (1918}, 179 ky. 787, 201 S, ¥. 307,
the Court of. Appeals of Kentucky interpreting Sec. 2327 of the
State., says:

This Statute intended Tor the protection of the landlord
should be so liberally construad as to embrace all contracts ol
tenancy in which the tenant agrees in consideration of the use
and possession of the pramises o labor for his landlord by
making improvements on the rented premises or in any other man~
ner. The services which the tenant agrees to perform take the
place of rent which he might have contracted to pay at & stipu-
lated time * ¢ % , and the failure to perform the service or
labor he agress to perform, or the fadlure  to do the thing he
sgroas to do, will have the same affect ag if he had to pay
according to the terms of the contract the money rent he had
agreed to pay. Accordingly, when a tenant has failed or re-
fused to perform the labor ar service hs agreed to perform, or
to do the thing he agreed to do, and within the time agreed
upon, landlord is entitled to repossess himself of the premises
under 4 writ of foreible detainer,

This case 1is clted with approval in Demundbrun v. Xentucky
¥attonal park Commlssion, 278 Ky. 521 (1939)
Carroll's Kentuocky Statutes, 1936, Sec. 1349:

If any person shall willifully entice, persuade or otharwise
influence any person, or persons, who have contracted to labor
for & fixed period of time, to abandon such contract before
such period of service shell have expired, without the consent
of the employer, he shall be fined rifty dollars, ($50.00),
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and be liable to the party injured for such damages as he may
heve sustained (1883).
v While a cropper is not a tenant, but a laborer, the wording
of See. 2327 (p. 12, this Memoraridum), seens to include "eropper
in the meaning of "tenant," for a'tenant does not labor for his
landlord even in a crop-sharing contract, but for himself, and
pays a part of-the crops raised to the landlord as rent, while
a cropper is a "laborer for his landlord,™ and receives a ‘part
of the crop as "wages.”
ante (p. 13 of this Memorandum), says that this statute should
be liberally construed * # * (and) when a tenant bas failed or
refused to perform the labor sk % the landlord is entitled
to repossess himself of the premises under a writ of forcible
detainer.
Further protection is given the landlord by Sec. 1849 (p. 13
of this Memorandun), against enticing or persuading a laborer
{cropper) - to abandon his contract.

(7) REMEDY, IF LANDLORD VIOLATES
‘ " AGREEMENT

No statutory provision, nor cases directly in point, are
found in Kentucky which give any specific remedy to the cropper
where the landowner violates the contract. In Missourid it has
been held that while a cropper cannot maintain a conversion

agﬁinst the landowner prior to the division of the orop, he was

entitled to waintain conversion for one-half of the produce of
cotton sold in which he had not released his interest. Grammar
v. Sweeney, 297 8. ¥. 706 (1927). A cropper could also sue, in
Missouri, for breach of contract where the landowner refused to
permit him to take his share of the crop. Beasley v. Narsh, 30
8. ¥. 2d, 747 (1931}, '

LOUISIANA
(1) LANDLORD AND ;TENA‘NT, WHENV

The statutes of Louisiana do not make any definite distine-
tion between landlord and tenant relationship, and employer and
cropper relationship, where land owned by one person is culti-
vated by another for a share of the crop; but the tendency is
toward the landlord and tenant relationship unless the cultiva~
tor is definitely to receive a part of the crop "in lieu of
wages" for his labor, and the landlord does not surrender any
estate in' the land. Where the "cropper" relationship is estab—
‘1ished by the agreement between the parties, the courts, in the
few reported cases, have pointed out 'that the cultivator or
cropper is an employee only and not a lessee or tenant.

Art. 2671 of the Civil Code of Louisiana, and Sec. 5066 and
6602 - of . the Louisiana General Statutes - (Dart) [see post under
"(4) Title to Crop Prior to Division"], recognize that land may

be leased for a share of the crop; and where it is not shown

that the agreement is that the party cultivating the land is to
receive a part of the crop Mn lieu of wages, " the relationship
is that of landlord and tenant, or lessor and lessee.

In the case of Jones v. Dowling, 125 So. 478 (1929) the
court states a elear: distinction batwaen a lessee and an em-
ployee in agreements’ whereby the owner permits another to cul~
tivate his land in consideration of allowing the cultivator a
share of the crops. The court says!

Contracts by which the owner permits . another to nultivuhe

his land in consideration of allowin
are of a personal nsture, and,
lands m&y be rented for a sh
C1vil -Code of Louistana), it is

g him & share of the crops
although: the law recognizes that

generally recognized that under

such contracts the person cultivating the land may be merely an |

employee.
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And the court in Hickman v. Fordyce,

are. of the crop (Article 2871, -

1940

Lalanne Braos. v. McKinney, 28 La. Ann. 642.
Bres and O'Brien v. Cowan, 22 La. Ann. 438.
Holmes v. Payne 4 La. Apb. 345.

Kelley v. Rummerfield, 117 Wis. 6zo, 94 ¥. K. bgo0.

But where it 1s not shown there was an agreocment that the
person cultivating the land 1s to receive. a share of the crop,
or the proceeds thereof in lieu of wages, or the circumstances
are such as. to show that such was the intentioun of the parties,
such contract will be considered ar a contract of lease.
{louisiana Farm Bureau, etc. v. Clark, 160 La. 294, 107 So.
115; Loutsiana Farm Bureau, etc. vu. Bannister, 161 La. 957, tog
So. 76,0 .

There was not any express sbipulation that the share of the
erop to. be raised by the plaintiff would be in lieu of wages,
,and there is no showing that the defendant reserved the right
to direet, supervise, or control plaintiff in planting, culbi~
vating, or harvesting the crop.

The agreement was, theretfore, held to be one of lease, and
the relation between the parties was that of landiord and ten-
ant, ‘or lessor and lessee.

We there held ® * # that where the lessor leases land to a
tenant under a share contract, the crop. produced belongs to the
lessor and the lessee respectively, in the proportion fixed by
the contract between them.

On a rehearing of this same cas'e, Land, J., says:

‘After careful consideration of our original opinion, we are
convinced that we have correctly held that the Interveners, the
-share tenants of the defendant, did not bear to him the rela~
tion of employees to employer, but that of lessees to lessor.
and are entitled to their proportionate share of the cotton
raised by thom as co-tenants with the defendent.

In the case of the Loulsiana Form Bureau, ete, v. Bonniater
(1926), the Cotton Growers' Assoclstion attempted to compel &
wember under a marketing agreement to deliver eotton of his
tenants, raised on shares on his land, where such tenants werae
not parties to the marketing agreement. The court said:

Plaintiff's contention, briefly stated, is that all cotbon
grown on the lands of defendant is affected by the marketing
sontract regardless of any interest the other person not a mem-
ber of the Association may have in aaid cotton, and that one
who leases land on a share basis 1s the sole owner aof the crop,
such a contract being legally considered as one for hire, and
that the only remedy of the producer i to claim the laberer's
iien on the thing produced.

Booo% % & X & % % % 0w & & % X % & R

The theory propounded by the plaintiff Associatlon was ac~
cepted by the Court of Appeals, which, on the authority of’ Bres
and O'Brien v. Cowan, =22 La. Ann. 438, and Lalonne Bros. v,
MNcKinney, 28 La. Ann. 64z, held that G1llis and Slaven (the
‘share~croppers hired) were not partners of the defendant, nor
his lessees, but merely laborers on his farm, entitled to their
proportionate share of the cobton only as wages. We think the
Court of Appeals erred in their ruling. * In the case % % &
relied on, the landowners expressly hired certain laborers to
cultivate their plantations, giving them in lieu of wages a
specified share of the proceeds of the crop. In the instant
case the relationship # ® ¥ was clearly that of lessor and
lessee, Such contracts have received statutory recognition.

Act. No. 100 of 1906 (Dart's Statutes, Sec. BB02) was ex~
pressly enacted. to prevent . orops of the lessees from. belng
taken to pay the debt of the landowner, and Act No. 211 of 1808
(Sec. 5065 of Dart's Statutes) provides:. The court then quotes
the statute [see under (4) post], and cites Louisiana Farm
Bureau, .etc. v. LClark, post, and then says:

Under the laws of this state products produced upon ‘the land

of landlords, under share contracts, belong in the proportion
agreed upon_ to the landlord and the tenunt.

(2) EMPLOYER AND CROPPER WHEN

It is - apparent. from the case of Jones V. Dowllng (ante).
that one ‘who' cultivates ‘land belonging to another for a share
of the crop is a cropper, if the share to be received by him' is

in lieu of zuages for his labor, and if there is a reservation

by the landlord of control of the premises.
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An early Louisisna case 1s thatv of Lalanne Bros. v, ¥eRinney,
28 La. Ann. 642, (1876), lu which the eourt held that wiere ba-
tween certain laborers and thely employer it was agreed to give
them in liea of one=hall of the procesds of the cotton
crop and other preduce, there was plainly no partuership and
they were "croppers.™  In thelr opiuion the court said:

wagus

Plaintiffs instituted sult against the delfendants proceed-
ing, first, by sequestration and, secondly, by attachment. The
property sequestered and attached was released under bond, upon
which Anderson and Oantt were sureties. Judgment was rendered
in favor of plaintiffs, On appeal the judpment of* the District
Court was affirmed, execution issued, which wag roturnad nulla
bona, and proceedings were undertaken against the suretles.
Gantt appealed from the jJudgment against him. In the opinion
the Supreme Court says! "The sureties in thalr defense claim
that they are not bound because the property replevined did not
belong to thelr principal, but to certnin freedmen who worked
upon McKinney's plantation. Admitiing that they could success-
fully. reliave themsolves by making proof of these facts, this
proof 18 wanting. ‘The testimony of the laborers shows that the
contract betwoen them and McKinney was that thoy were hirers to
be paid by one-half of the proceeds of the cotton, and hy re~
serving half of the other produce, The contract. was oxactly
like the one betweoen the Cowans and their laborers, reported In
22 Ann, 438, where it was said: The plantation in question was
owned by the defendants in 1807, and cultivated by them in cot-
ton. 'fha defendants employed certain laborers and agreod to
give them in lieu of wages one-third of the gross producl of
the cotton. There was plainly no pavtnership 4in this. The
plantation was the Cowan's; and the cotton as 1t grow was
theirs, fThe supplies were furnishod to them for the crop; end
every fiber of the cottos, ag 1t matured, was affocted by the
privilege, "

On this point the judgwent was affirmed,
In the case of Holmes u. Poyne, 4 La. Apn, 546 (1936) 1t is
held:

(1) A r"cropper's contract®
work -‘tha and of another for a share of the orop,
taining any interest in the land or ownarship of tha crop ba~
fore division.

(8) A "oropper's contraci® gives the cropper noe legal no8—
gession of the premises or crops furthar than as an employoa.

(3) Until the cropper's part of the crop 18 spocificnlly set
apide to him, the title thereto 18 in the landiord,; but after
adjustment of the eropper's share 1t belongs to him.

{8 one in which one agrees to

This case cites Hres and O'Brien v. Cowsn; lLalanne Bros. v.
NeXinney; and Loutstana Farm Bureau v. Bannister; anie.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Louisiana there does not soem to be any recognition of
the relationship of tenants in common as applied to a landlord
léasing land to another for a share of. the crop, or paying &
share of the crop as wages for the labor of cultivating tha
land; and Sec. 5065 and 6602 of Dart's Loulsisna General
Statutes [see post (4)] definitely fixes the ownership of the
crops grown oy growing under crop leases.

(4) TITLE TO CROP PRIOR TO
DIVISION ;

Louisiana statutes specif'ically determine the ownership of
the crop, grom or growing, when land is leased for a portion
of said crop. : -

Act No. 211, 1008, (Sec, 5063, Loulsiana General Statutes),
provides that the part of the crop which the owner Is to re-
celve, as agreed upon by both of the parties, is the property
of -the landlord at all times. The Statute reads:

Crep lesses—Lossor owner of share. —Whenever the lessor
leases land to the lessee for part of the crop, that proportion
or part of the crop, or crops, agreed upon by both parties to
the contraot, which the lesgor. shall receive shall be, and 18

hereby declared to be, at any and all times the property of the
lessor,

not recorded,

without ob-.

‘rent for the land upon which tha ovop is being produced.

15

Act No. 100, 18906 (See. 6602, Loulsiana General Statutes)
provides: :

Lesase's crops not liable for debt of landownsr. ~—The growing
crops of lessee for the current year under a lease, recorded or
cannot, be held to pay an ordinary dshi of the
landowner, or any mortgage, whether judicial or conventional,
which may have been recorded after the date of ‘the lease.

In the case of Loulsiana Form Bureau, ete. v. Clark, 160 Lo.
294, 107 So. 115, the court seid:

tinder the laws of this state products produced upon the.land
of landlords, under share contracts, belong in the proportidn
agreed upon to the landlord and the tenant. .

When the relationship is employer and cropper, however, it
1s to be gathered by inference from the cases veported that the
title to the erop remains in the landlord at all times untdl
division thereof.

»
Lalanne Brothers v. Nclinney, ante.
Bres and Q'Brien v. Cowan, ante.
Holmes v, Payne, 4 La. g45 [1926) ante.

(5) LIEN OF THE PARTIES ON
THE CROP

Landlord's lien.~Act No. 211 of 1908 (Louisiana UGeneral
Statutes, Sec. BOGH) provides that whenever a landowner leases
land for a part of the crop, that part agreed upon between the
parties is at all times the property of the landlord. The
landlord, therefore, ticeds no lien on the erop, having title to
his part at all times.

See. 5088 of Loulsiana Gensral Statutes (Dart) provides:

$00. BOES—~Farmars and planters authorized to pladge crops.—
In addition to the privilege now conforred by law any planter
or farmer may pledge or pawn any agricultural orop, elther
planted and growing, or in contemplation of being planted, in
order to secure the payment of advances in money, goods, and
necessary supplies that he has receilved, may recelve currently
therewith, or may thereaftor require in order to enable him to
prepare the ground, plant eund grow the erop, harvest or gather
the same, or otherwise, in the productlon thereof, by entoring
into a written pledge of said erop, or any portion thereol;
B oA W

The gtatute then Xdmits the debt secured to that for money
and supplles necessary for production of the ergp; provides for
recording; and gives such pledges rank according to the date of
filing, and further provides:

Provided; that the right or pledgs thus conferred shall ba
gubordinate  to tha claims of laborors for wages and for the
(Laws
of 1874, No. 083 15!22, No. 93.) ‘

Sac. B0G4 of Loulgiana General Statutes (Dart) fixes the
priority of privileges and pledges on crops as follows:

All privileges gnd pledgee on crops granted by existing laws

of this state shall rank in the following order of prefereuce:

(1), privileges of lubordrs: (2), privileges of lessors:
% % % % % ; (4), pledges under Section BOBB, above; (B},
pledges of furnishers of supplies and monay ¥ % % . (Laws of
1886, No. 80.)

In the case of Bres and 0'Orien v. Cowsn, 22 La. 4an. 4,98;
it was held (Syllabus):

The privilege given to a Turnisher of supplies attaches to
avery fiber of the cotton made during the year, as fast as ‘1t.
matures, and a sale or other disposition made of any part
thares! by the planter will not defeat this lien. Therefore,
if ‘the planter has sold or transferred a portion of the crop to
the laborers in payment of their wages for making the crop, the
assignee or transferee of the cotton by the laborers in payment
of a dabt they owe will not enable such third party to hold the
cotton in opposition to the claim of . the farnigher of supplies
LI I ) )

Regarding the laborers in this case, the court in the. opin-
ion says:
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There is mno questlon in this case of the privilege of the
laborers inasmuch &s thelr contract was evidently entered imto
before the Act of Mareh 1867, by which, for the first time, a
privilege in favor of laborers was established.

Sec, G066 of Louisiana General Statutes (Dart) provides a

penalty for the lessee who sells the lessor's share of the crop

in the following language:

In the event the lessee, or any other person acting with the
consent of the léssee, sells, causes to be sold, or in any
manner makes dispesition of such part or portion of the crop,
or crops, belonging to the lessor as provided for in Section 1
(Sec. 5066, Louisiana Genergl Statutes) of this Act, such act
by the lessee or any other person 1s hereby declared a misde-
meanor, and upon conviection thereof in any court of competent
Jurisdiction shall be- punished by a fine not to exceed one
thousand dollars, or imprisoned not to cxceed one year, or both
fined and imprisoned at the discretion of the court.
1908, No. 211; 1934, No. 45.)

But the attorney general's opinion is that there is no law for
prosecution of the person who buys . cotton from tenant farmers
without the consent of the landYord. ({0.A.G. Opinions Attorney
General 1932-34, p. 251.) :

In regard to the Ilen of parties in a sharecropper contract,
the Tulane Law Review, vol. XIV, p. 440 (1939~-40) says:

In the case of share croppers, only that portion of the crop
actually belonging to the share cropper 1s free from the liens

contracted by the landlord, and the portion belonging to the

landlord may be burdened by the privilege, even while the crop
is still . in the ground. {Citing Act No. 211, 1808, Dart's
Louisiana General Statutes, Sec. 5068 and 5066,) . )

Cropper's lien,—The person planting a crop on the land of
another and receiving for his labor a part of the erop in lieu
.of wages is a laborer and has a privilege or lien for his
wages. Sec. 2147, Louisiana General Statutes .(Dart) gives the
laborer the right of provisicnal seizure. The Statute is as
follows:

In ‘addition to the cases in which provisional seizures are
allowed by the law the right to such remedy shall be allowed to
laborers on farms or plantations when they shall sue for their

“ hire, or may fear that the other party 1s about to remove the
crop, in the cultivation of ‘which they have labored, beyond the
Jurisdiction of the court.

(See Dart's Louisiana Code of Practice, Art. 284-205; and the
title "Landlord and Tenant,™ Louisiana Digest, Sec.' 96.)

Sec.' 5139 of louisiana General Statutes (Dart) provides:

In all cases instltuted before any éaurt of this state By a
laborer. or laborers .upon any farm .or plantation for the re-
covery of his or their wages, 1t shall be legal and competent
for the Judge upon the application of either plaintiff or de-

fendant to try the suit .eilther in  chacbers or in open court
af'ter three days service of the citation., ~(Lews of 1874, No.

25.)

Parm "tenants who work land "on shares" occupy the status df
lessées or tenants, rather than employees of the landowner.
Hence they are not ‘entitled to maintajn writs of provisional
seizure eagainst crops, nor to’ enforce payment of the balance
of ‘the ‘account allegedly dus from the landlord. [Busby v.
Childress (Lo. App. 187 So. 104).]

The last named case, tried in 1938, held (quoting from the
Sylla.bus)

Where it is not shown that there was an p.greenent tzhat per-
sons cultivating the land of another are to receive .a share of
‘the .crop, .or proceeds thereof, in lieu of . wages, or circum-

stances are such s to show.that that was the intention of the.

partles, .the.contract 1s considered a contract of lease.

In this case the evidence sustained the finding that the rela~
tion. between ‘the farm laborers and the landowner was that of
landlord end tenant and, therefore, they had no privilege,
as laborers, on the products of the'soll, and the writ of

person who made the advances,
(Laws of |

“ar tenunt prohibited: It shall
persons, to go on the premises, or plantation, of any citizen

provisional seizure was properly dissolved. In the opinien the
court cites only those cases cited above in this Memorandius.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Sec. 4384 of Louisiana General Statutes (Dart) provides:

gection 4884—Shate or hire contracta—Third person causing
breaci——Penalty.~ Whoever shall wilfully interfers with, entice
away, intimidate or induce a hired person, tanant or share
hand, to leave the services of the employer, or to abandon the
land the subject of the contract, or who shall knowingly take
into his employ any such person before the expiration of the
contract, shall be guilty of a misdemeanor, % * ® and shall le
liable in a civil action for damages to double the amount of
any debt due by saild hired person, tenant, or share hand to the
(Act No. 04, 1906.)

Sec. 1 ‘of this statute was declared unconstitutional on the
ground that Lts enforcement would result in involuntary servi-
tude. (State v. Olivier 144 La. 51, 80 So. 195,) (The editor
remarks that the langusge of the opinion is broad enough to
include the entire statute, but that only the first section was
before the court, and that, therefore, the remainder is ine
cluded in his compilation of the statutes.)
The section immediately following this, however, provides:

‘Any person taking advantage of the provislong of this Act,
who shall falsely or fraudulently cause the arrest of, ov

‘otherwise unlawfully detain, a hired person, tenant, or shara

hand who has not violated the contrast, or after i{ts comple-

tion, shall be guilty of & misdemeanor, and be f{ined or lu-
prisoned, etec.

The landlord is further protected agalnst the holding over
of a laborer or a cropper on the cultivated land by Sac. G606.1
of the Louisiana General Statutes, which provides:

Notice of removal.—When any share cropper, half hand, day
Llaborer, or any occupant of land holding through the accommodas
tion of the owner, or any other occupant other than a tanant or
a lessee shall be in possession of any house, building, or
rented estate, after the purpose of such occupancy and posses-
sion shall have ceased and terminated, whathar for reason of
breach or the termination of the contract, or otharwias, and
the owner of such houss, bullding, or rented estate so occupled
and possessed, or his agent, shall be desirous of obtaining
possession of sald premises, he shall demand and require, in
writing, such occupant or possessor to remove from and leave
same, allowing him five calendar days from the day such notice
is served (Act No. 298, 1938).

The provisions of this Act immediately following provide the
procedure where such occupler refuses to comply with the no-
tice, and state that nothing in this Act shall be construed to
conflict with, or repeal, any existing laws. It will be noted
that this provision applies to "occupants  other than a tenant

or a lessee," thereby recognizing a class, or classes, of oacu~

pancy.different from those of léssees or tenants, viz., "crop~
pers."

Louisiana (teneral Stat.ut,es (Dart) , Sec. 4384:

Share or hire contracts —Third porson causing bhreadh—
Penalty: Whoever shall wilfully interfere with, entice away,
intimidate, or induce a hired person, tenant, or share hand to
leave the service of the employer, or abandon tha land the sube
Ject of the contract, or who shall knowingly take into his em~
Ploy any. such person before the expiration of the contract,
shall be deemed guilty of a misdemeanor % & %

Dart's Criminal Statutes, Sec. 1201, 1203:

Sec. 120)—Entry of premises In nighttime to romove laboresr
be unlawful for any persgon, or

of“this state, in the nighttime or between aunget and sunrise,
and move, or ‘assist in moving, any laborer or tenant, or the
effects or property of any laborer or tenant therefrom, without
the :consent of the owner or propristor of sald premises or

plantation (Acts 1928, .No. 3B).

!
i
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Editor's note: The Act set out in the two sections preceding
1s a reasonable exercise of police power, and does not viclate
the due process and equal protection clauses of the Nederal
Constitution. State v. Wunter, 164 lLa. 405, 114 So. 76, 55
A L.R. 309,

Sec. 1282 excepts the discharge of a civil or military or-
der.. Sec. 1200 provides & penalty of fine or imprisonment, or
voth, for & violation of this Act.

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT ‘
The "cropper,® being a laborer, has a laborer's lien on the
crop produced by him, and in Louisians he may obtain a writ of
provisional seizure under Sec. 2147 , Louisiana General Statutes
(Dart). [See under "(5) Iien of the Parties on the Crops,”
p. 15 of this Memorandum.’)

MISSISSIPPI
(1) LANDLORD AND TENANT, WHEN

Tiffany in his work on "Landlord and Tenant," vol. 1, Sec.
20, says: ) o

We have before referred to the distinction between a tenant

and a "eropper,” so called, and the question whether one is
upon land in one capacity or the other has frequently arlsen,
1t being o very usual custom in this country for the owner of
land and another person to agree that the latter shall sow and
ralse a crop; or crops, on the premises, which when raised
shall belong to the two in certain named proportions, ¥ * % <A
controlling consideration in each case is whether the inten-
tion of the parties as indicated by theilr words and acts was to
create the relationship of landlord and tenant.

Tiffany then goes on to say that if the agreement is in
writing, it has to he construed, and if it is verbal, it is a
question of fact for the jury to determine the intent. Among
the cases cited is Betts v, Ratliff, 50 Nigs. 561,

The author states further:

The fact that the possession of land 1s intended to pass out
of "the owner into the person who is to cultivate 1t conclusive-
1y shows an intention that the relationship of landlord and
tenant shall be created. * #* ¥ While if there appears an in-
tention not to give possession, the relationship of landlord
and tenant cannot exist.

In the case of Schlichi v. Collicott, 76 Niss. 487, 24 So.
869, (1898}, it was held:

4 contract that one of the parties is to furnish the o('.hér a
dwelling house for himself and family, with adjacent land, and
with teams and utensils, and that such other party 1s to culti-
vate the land and pay one half of the crop for the use of the
property, creates the relation of landlord and tenant.

(Note: This payment is not ™in lieu of wages," but' "for the
use of the property,” which latter would seem to be. "rent"”
rather thar "wages.")

The court further said:

Contract of tease was that Schlicht wes to furnish to
Callicott a dwelling house for himgelf and family, the land te
be occupied and worked by Callicott; also necessary teams,
gear, and farming tools for working the land, with feed for the
team, and Callicott was to work the land properly to make and
gather the crop to be grown, and to pay or deliver to Schlicht
one~half of the crops so made and gathered. The partles seem
to have treated each other as landlord and tenant until nfter
this suit arose, 'and we think corractly so,

And in Adlexarder v. Zeigdler, 84 Nigs. 560 (1904) the facts
were that Zeigler was the owner of a farm; and in the year 1912
‘contracted with one Horton to make a crop on shares; Zeigler to
furnish the land, team and -farm implements, and to feed the
_team, and Horton to furnish the labor to make and .gather the
crop; the crop to be equally divided between them.

Certain merchants furnished Horton with supplies and took

4 deed of trust om his crop, in which deed the appellant,
Alexander, was trustee. Horton made six bales of cotton, and
leigler took possession of four of them. This was a sult in
replevin brought by Alexander to recover from ZJeigler posses—
sion of one bale of cotton. It was contended for appellant
that the relation of landlord and tenant existed, and the case
of Sehlleht v, Callleott, anie, wns cited In support of that
contention. TFor the appellant it was contended that Zeigler
and Horton were tenants in common, citing in support of the
contention Doty v. Hath, 52 ¥igs. 530, post, and therefore re-
plevin would not lie, clting Holton v. Binns, 40 Hlss, 491, In
the opinion the court sald:

The rule that one tenant in copmon cannot institute replevin
againgt his co-tenant does not control this caso. lorton was a
tenant and appellec was his landlord, This point was oxpressly
decided upon almost identical facts in Sehlicht v, Callicott,
76 Niss. 48%. :

“In the much latdr case of Williams et al v, Spkea, 170 ¥lss,
88, 154 So. 727 (1934), the court expressly approves dlexander
v, Zetdler as authority, and says:

In the former docision (164 So. 267) we held that whero one
person working land for another on shares, the landlord far-
nishing the house, Land, and farming implements, and the tonant
the labor, each having one-half of the crops produced, . tho ro-
lationship of landlord end tenent exlsts, and that replevin by
the tenant against the landlord for the possossion of his share
of the crop was maintatinable.

In the suggestion of arrgr it is . contended that the joint
owners of proporty have each an equal right to the possession
of the Joint property, and that replevin will not lle in faver
of one as against the othor, citing Molton v, Binns, g0 Miss.
401 (1866), and Doty v. Heth, gz Niss. 530, and contonded that
tho decislons had not been clearly overvulad In Schlicht v.
Callicott, %6 Hiss, 487, 24 So. 869, and Alexander w, Zergler,
8¢ Hiss. 560, 36 So. 586 f{1904), In support of this avgument
counael ‘clte and rely upen Staple Cotton Co-operative Associo-
tion v, Hemphill, 142 Miss, 298, 107 So. 28, whereln we said
that there scems to be some difference in tha holding of this
court in Doty v, Heth and the holding in Schlicht v. Callicott
and dlexander v, Zeigler. Tho firat econse, Doty wv. Neth, seems
to hold that the. landowner and the sharo cropper are co-tenants
of the farm products growing upon the premises, while the last
two cases seem to hold that the relationship of landlord and
tenant exists, and that the rights of third persons are gov-
aerned by the law of landlord and tenant. Without undertaking
to decide which 48 the correct holding, but treating the case
as if the landowner and the share croppar were co-tenants, but
not so holding, we think the sult of plaintiffs must fail be-
cause it is not entitled to tho immedinte possession of the
proparty to the exelusion of the tensnt, and that 1t must Le
entitled to the Llmmediate possession of such property ae
against both the landlord and the tenant, and the landowner and
the share cropper, before it is entitled to the remedy of ro-
plevin created by Chapter 275, laws of 1924 * * ¥ , The deoci-
sion in Doty v. Heth, 5a KNiss, 530, was not Dased on replavin
but it was a suit in the Chancery Court to establish a lion.
The pronouncement that sharr. ¢ropper and landlord were co~
tenants, 1f authority, wag dverruled by Alexander v, Zeipler,
and impliedly ovarruled by. the case of Schlicht v, Callicott,
thése two cases being later than the case of Doty v. Heth, and
are nacessarily controlling, What we said in the case of
Staple Cotton Co-operative Association wv. Hemphill, 142 Hiss.
298, 107 So. 24, is not authorlity for the propesition contended
for. That case on 1ts facts, and the law applicable thereto,
was properly decided and 1t was nat necegsary to harmonize foty
V. Heth snd Alexander v, Zeigler, supra, Had we heen reguired
to determine whether they were inconsistent, snd which were the
prevailing cases, we would have been compelled to hold that
Alexander v, Zéigler was authority, snd thet the prior cases
had beén modified or overruled by that case.

It is clear to us that the relationship betwsen the Land-
owner furnishing & house, land, and farm implements, and  the
share oropper  furnishing the labor, 1s properly the relation-
ship of landlord and tenant, and that the ienant has the right
to the possession of the crops grown, subject to the landlord's
lien, His rent, is measured by the amount of the erop, and it
is the duty of the tenant to turn over to the landlord his
share of the crop as rent for the premises. It 18 still truse
that as between co-tenants and tenants-in-common, eseh 18
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entitled to possession but not to the exelusion of the other,
and remain. joint tenants until a division is made or partition
proceedings instituted. That doctrine in no manner conflicts

with the pronouncement in Alexander v. Zeigler, supra.
It, therefore, appears that Doly v. Heth, 82 ¥iss. 530
(1876), was overruled by Alexander v. Zelgler, 84 Niss. 560

{1804}, which in turn was approved by Rilllams et ai v. Spkes, :

170 ¥iss. 88 (1934), in which last case the court said:

It 18 clear to us that the relationship between the land-
owner furnishing & house, land, and farm jimplements, and the
share -cropper furnishing the lahor, is properly the relation-
ship of landlord and tenant, and that the tenant has the right
to the possession of the crops grown, subject to the landlord's
Iien., His rent is measured by the amount of the crop, and it
15 the duty of the tenant to turn over to the landlord his
share of the crop &8s rent for the premises,

(2) EMPLOYER AND CROPPER, WHEN

Notwithstanding the holdings in the cases cited under " (1)
Landlord and Tenant, Wheix,“ above, & relationship of landlord
and cropper does exist in Mississippi, and is recognized in the
statutes and decisions. Sec. 2238, Miss. Code. of 1930, ex-
pressly recognizes a "laborer's" lien and a "éropper's" lien on
the interest of the person contracting for the labor. These
liens are paramount to all liens created by or ageinst the per-
son conti-acbing for the labor, except the lien.of the lessor of

the land upon which the crop is made [see post, "(B) Lien of }

the Parties on the Crop, ete."].
Tiffany on "Landlord and Tenant," (vol 1, Sec. 20), in dis—
tinguishing between tenant and "cropper” says:

A controlling consideration in each case is whether the in-
tenfion of the parties as indlcated by their words and acts was
to. create the relation of lendlord and tenant.

Occasionally it has been sald that an instrument providing
for -sharing the crop will not Dbe construed as a lease unless
such clearly appears to he the intention of the parties.
fALllwood v. Ruckman, 21 -Ill. zoo; Guest w. Updyke, 31 ¥. J. lLaw
g52), and this would seem to be a reasonadble ruling calculated
to remove to some. extent the difficulties with which the sub-
Ject has been invested, * * % This view, that an agreement for
the divisien of crops 18 in itself no evidence that a lease is
intended, is indicated though not clearly stated, in a number
of cases in -which the comstruction of the instrument was ad-
verse fo. the existence of a tenancy.

Citing, among other cases:

Shields v, Kimbrough, 64 Ala. s504.
Bourland v. NeKnight, 49 Ark. 424, ¢6 8. W. 199.

¥ood v. Garrison, 23 Ky..Law Reporis, z9s5, 62 S. W. 728,

"Croppers" are clearly recognized in so late a case as
Jachson v. }Jefferson, 158 So. 486, 171 Miss. 774 (1885):

¥here tenant was autherized to sell:the crop free from the
share-cropper's lien, and to turn buyer's checks over to the
landlord for colleection, and the landlord was ta turn back to
the tenant amounts due croppers to be .turned over to them,
croppers' .liens though walved as to the buyers of the crops
were not wailved .as to the proceeds in the hands of the tenant
or landlord. (Code of 1830, Sec.. 2338.)' {Taken from the
Syllabus.) : -

The court says in the opinion:

Mrs. . Jackson ‘owned a farm in Humphreys County * % % , and
for about twenty years ha6 rented 1t annually to Jenkins * % % .
(8ha) rented it to Jenkins for the year 1833 at a standing
rental of ‘one thousand dollars. ' In addition ({she) advanced
Jenkins money Wwith whlch to supply the farm during the year.
Jenkins Share-cropped to these four negroes part of the farm
for that year; they made the usual share-cropping contract,
which was that the landlord would ‘furnish theé land, teams, plow
tools and "furnish" to make the crop, ‘the tenants were to fur~
nish the labor therefor; the proceeds to be shared half and

halt‘ ‘the tenants first paying the ":t‘urnish" out of their half
of the pruceeds.

' While the court ca,lls this the "usual cropper's contract,"
there is no definition of the relationship between the parties.
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It 1s, however, obvious that no dominion or control of the
premises passed to the share croppers, and the title to the
craps was in Jenkins, the tenant, up to the time of the divi-
sion.

It seems apparent that no clear line of demarcation has been
laid down in Mississippi between "tenants® and “croppers,®™ but
that the trend of the decisions is towards the "tenant" rela-
‘tionship, or the relationsbip of tenants-in-common, as differ-
ing from "croppers" or "laborer."

However, where there is no demise of any interest in the
prenises to be cultivated, and a share of the crop goes to the
cultivator "in lieu of wages," it is safe to say that the rela-
tionship would be declared to be that of landowner and "crop-
per," as would he the case in adjacent States. (See same head-
ing under Alsbama, Arkansas and Georgla,  this Meworandum,)

(3) TENANTS IN COMMON OF THE
CROP, WHEN

The question most frequently .discussed in connection with
agreements for the division of crops between the landowner anéd
the cultivator has been with regard to the rights of the par~
ties in the arop before division. If one party has title to
the whole crop to the exclusion of the other, he may, 1t 18
evident, by a transfer or mortgage theresof to an inmocent pure
chager, deprive the other party of his share ®» * % A number,
perhaps a majority, of the courts recognizing the possibility
of loss by one party of the share to which his claim entitles
him, if the whole title 1s regarded as vested in the other,
have asserted the doctrine that before division the two parties
are tenants in common -of the crop, that is, that each has an
undivided interest therein, which i1s subject to his sole con-
trol, this view being, perhaps, more Irequently based upon
grounds of expediency than upon the construction of the partic-
ular agreement. This view * ®* ¥ has been most freguently taken
in cases in which the agreement was not regarded as involving
a demise and creating the relation of landlord and tenant,
(Tiffany on ELandlord and Tenant, vol. II, Sec. 253~b.)

(Note: Most of the cases cited hy Tiffany ya‘re New Engia.nd or
vestern cases. The cases cited here are selected from the
States covered by this Memorandum.)

Smith v. Rice, 56 Ala. g417.
Romero v. Dalton, 2 Ariz. 210, 11 Pac. 864.
Doty v. Heth, 52 Hiss. 530.

Jones v, Chamberlain, 52 Tenn.
Betts v, Ratliff 50 Niss. 561
Lowe v. Niller, 3 Grat. (Va,) 205,

{5 Heisk) 210 (semple).

46 Am. Dec. 2188.

But in some cases, even thouéh the cultivator is expressly
stated to be a tenant, a tenancy in comwon in the crop is rec-
ognized as existing:

Smith v. State, 84 Ala. 438, 4 So. 683

Tinsley v. Craige, 54 Ark, 346' 16 S, W. 570.

Johnson v. Hoffman, 53 Ho. sog4.

Hoses v. Lower, 33 No. Apb. 8s.

Fagan v. Voght, g5 Tex. Cir, App. 528, 8o S. W 664.
Rentfrow v. Lancaster, 10 Tex. Cir. App. 32, 31 8, W. az¢.
Horsley v. KNoss, 5 Tex. Cir. App. z41, 23 S. W. 1115,

-If the agreement in such case be regarded as one of hiring,
making the cultivator the servant of the landowner, a view
quite frequently asserted, it is difficult to understand how a
share of the crop which is to be delivered to the cultivator as

wages can, before such delivery, be regarded as belonging to
him.

Burgie v. Daves, 34 Ark. 1%9.

Tinsley v. Craige, 54 Avk. 346,
* Gray v. Robinson, 4 Ariz. =24.

Graham v. Houston, 15 N. C. (4 Des. Law) aga.
Nann v. Taylor, 52 Tenn. (5 Heisk) 26y '
Smith v. Rice, 56 Als. 417.

Rokesiraw v. Floyd, 854 S. C. 288, 32-5." k. g19.

That one thus employed ‘to cultivate the land for a share of

the crop-has no proprieta.ry interest therein’is recognized in a
nuuber of cases:
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Gray v. Robinson, 4 Ariz. a4, 33 Pac. 91a.
Bryant v. Pugh, 86 Ga. 525, By

Woodward v. Corder, g3 Ho. App. 147.

State v, Jones, 19 N. (., (2 Dev. & B) 544.
Cole v, Hester, g1 ¥. €. (g Ired Law) 23.
Huff v. Watkins, 15 S. C. 8.

Richey v. DuPre, a0 8. C. 6.

If, however, instead of regarding the cultivator asthe serv-
ant of the landowner, we regard the two as parties to a joint
adventure, as has occasionally been sugpested, they may well be
joint owners or tenants in common of the orops. % ®* ¥ As re-
gards the existence of & tenancy in common of the crops where
the relatlonship of landlord and tenant exists, the cases are
not by any means in unison. As before stated, there are a num-
ber of decisions im which the landlord and tenant have been re-
garded as tenants in common of the crop, but there are perhaps
even more cases in which the two relationships are regarded as
inconsistent, for the reason that crops regularly belong to the
tenant, and the share of the crop which is eventually to go to
the landlord is in the nature of rent, and the fact that an
article is to be delivered in the payment of rent cannot make
it the property of the landlord until it is delivered.

Smyth v, Tankersley, 20 Ala, 212,

Treadway v. Treadway, 56 Ala. ggo.

Ponder v, Rhea, g2 Ark. 435.

Taylor v. Coney, 101 Ga, 655, 28 S. E. o¢
Betts v. Ratliff, 50 Hiss. 561.

Dearer v. Rice, 20 N. C. (¢ Der. & B.) 56y,
Peebles v, Lassiter, 33 N, C. (11 Ired Law) 73.
Ross v, Swarinper, g1 N. C. (g Ired Law) 481.
Magill v. Holston, 65 Tenn. (6 Boxt) gaz.

Texas & P,R.R. Co. v, Bayliss, 62 Tex. sy1,

In the case of Doty v. Heih, 52 Niss. 530 (1876), the court
sald:

Tenancy usually carrles with it the ldea of a lagal owner-
ship of a term in the land, which camnot be subjected to sale
under exscution, and also the exclusive ownership ol the prods-
ucts to be raised therson. This would be so even vwhers rent
reserved was & portion of the products. In such case the relaw
tionship of landlord amd tenant would exist, and the legal
title to the crop would vest in the tenant. Exactly what rela-
tionghip 1s created hetween the partles by the contract to crop
on the shares is difficult to define. Bomewhat extensive exam-
ination of the cases indicates that they are usually regarded
as constituting the parties tenants in common of tha crops, but
not joint tenants nor tenants in common of the land ® % ¥

While this case was overruled by Alexander v. Zelgler (anie),
and the latter case was approved in Nillioms v, Sikes, 170
X¥iss, 88, 164 So. 727 (1934), it wes not overruled on this
point, and the court in NFillioms et al v. Sykes sald:

Doty v. Heth (ante) seems to hold that landowners and share
croppers ara co-tanants of the farm products growing upon the
premises, while the last two cases, Schlicht v. Callicott and
Alexander v. Zeigler, both ante, seem to hold that the vela-
tionship of landlord and tenant exists * ® ¥ .  Without under-
taking to decide which is the correct holding, but treating the
case as if the landowner and the share cropper ware co-benants,
but not so daciding, we think the suit of the plaintiffs must
fal) & & %

The court then goes on to declde that Alexander v. Zelgler
is "authority,™ and that case holds the parties to be landlord
and tenant. :

A. & B. Bne. Law, 2d ed., vol. XVII, p. 651,
ants in common” as follows;

In tenancy in common the co-tenants hold by one and the same
undivided possession, and this unity of possession is the only
unity requiré’d to constitute such a tenancy. The extent of the
respective interests of the co-tenants, their source of title,
the times at which. their interests become vested, and the peri-
ods of duration may be different. And at common law a differ-
ence in one or more of these particulars was necessary in order
to constitute the estate an estate in common as distinguished
from a jolnt temancy. )

537077 O - 48 - 4

defines "ten-
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It is difficult to see, notwithstanding Doty v. Heth, how a
cropper having uo demise of any estate in the land, and having
no dominion or control over the premises, and receiving only a
share of the crop "in lieu of wages," can be aught but a labor-
er; or how he could have any "undivided possession" of the crop
wlith the landowner. As Tiffany says, ante; "It iIs difficult
to understand how a share of the crop which is to be delivered
to the cultivator as wages can, before such delivery, be re-
garded as belonging to him, "

(4) TITLE TO CROP PRIOR TO
DIVISION

Title to crop prior to division depends upon the relation-
ship of the parties. Where that is landlord and tenant, 1t 1s
thoroughly established in all jurisdictions that the title to
the ecrop is in the tenant, subject to the landlord's lien for
rent., Where the parties are tenants in common, as in Missis-
sippi they frequently appear to be [see chart under (8) and
this Memorandum], they have joint possession and ownership.
When there is no. demise of the premises, and the landowner
retains dominion and control, agreeing only to pay the cultiva-
tor a filxed portion of the crops Ln lisu of wodes, title to the
crop remains in the landowner prior to the division thereof,

Burgie v. Daves, gq Ark. 179,

Tinsley v, Craige, s¢ Ark. 346,

Gray v, Robinson, 4 Ariz. aq.

Graham v, Houston, 15 N. €. (4 Dec. Law) aya.
N¥ann v, Taylor, sa Tenn. (5 fleishk) aby.

Smith v, Rice, 56 Ala. g4,

Rakestrow v, Floyd, 594 S. C. 288, 92 S. E. 429,

(5) LIEN OF THE PARTIES ON
THE CROP

Sec. 2238 of the Miss. Code of 10830 glves the employer and
the "eropper," or "laborer," each a lien on the interest of the
other for advances on the one hand and wages on the other.
This section reads:

Employer and employse—Llan daciared, -—Every employer shall
have a lien on the share or interest of his employee on any
crop tiade under such employment for all advances of money, and
for the falr moarket value of other things advanced by him, or
anyone &t his request, for himself and family, and Dbusiness
during the existence of such employment, which lien the employ-
er may offsat, recoup, or otherwise assert and maintainj and
every employee, laborer, aropper, part owner, overseer, or man-
ager, or other parson who may and by his labor in making,
gathering, or preparing for sale or market any crop shall have
a lien on the interest of the person who contracts with them
for such lLabor for his wages, share or intergst in such orops,
whatever may ba the kind of wages, or the nature of the inter-
esta, ¥ * ¥ which lien such employese, laborer, cropper, part
owner, overseer or manager, or other person may offset, recoup,
or otharwise assert and maintain. B8uch 1liens shall be para-
mount to all liens and incumbrances or rights of any kind cre-
ated by or against the person so contracting for such assist-
ance, excapt the lien of the lessor of the land on which the
crop is made, for rent and supplies furnished as provided in
the chapter on "Land and Tenant,"

The lendowner is given a paramount lien on the products
raised on tne premises to secure the payment of rent by Sac.
2186, Code of 10630, which reads as follows:

Lisn of Landlord: Every lessor of land shall have a lian on
the agricultural products of the leased premises, however, and
by whomsoever produced, to secure the payment of the rent and
the money advanced to the tenant, and the fair warket value of
all sadvanges made by him to his tenant for supplies for the
tenant and others for whom he may contract, and for his busi-
ness carried on upon the leased premises; and the lien shall he
paramount to all other liens, claims, or demands upen such prod-
uets, And the olaim of the lessor for supplies furnished may
he enforced in the same manner, and under the ssme clrcum-
stancss as his claim for rent may be; and all of the provisions
of law a&s. to attachments for rent and proceedings under it
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shall be applicable to a claim for supplies furnished, and such

attachment may be levied on any goods and chattels liable for
rent as well as on the agricultural products.

The landlord is given further protection in a lien for the
reasonable value of livestock, utensils, and equipment fur-
nished, not only on the property so furnished, but also on the
crops raised. Sec. 2187, Miss. Code of 1830, reads:

Lien for |ivestock—|mplements: A landlord shall have for
one year a lien for the reasonable value of all livestock,
farming utensils, implements, and vehleles furnished by him to
his tenant upon the property so furnished, and has an additlon-
2l security therefor upon all the agricultural products raised
upon the leased premises. The sald property so furnished shall
he considered as supplies and the lien therefor may be enforced
accordingly. Such lien shall be a superior and first lten, and

need not he evidenced by writing, or if in writing, need not be

recorded.

Further, it is a misdemeanor for any person, with notice of
the landlord’s or the cropper's lien on any agplcultural prod-
ucts to remove or conceal such products with intent to dmpalr
such lien. Sec, 1019, Miss. Code of 1830, provides:

Any person who, with notice of an employerts, employee's

laborer's, cropper's, part owner's or landlord's lien on any

agricultural products, and with intent to defeat or impair the
11en shall remove from the premises on which it was produced,
or shall conceal or aid, or ‘authorize to remove or conceal,
anything subject to such lien, and upen whieh any other person
shall have such lien, without the consent of such person, shall
* % % be subject to fine or imprisornment.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Where a tenant (or a cropper) violates the agreement with
the landowner, the latter may have recourse under Sec. 2188 and
2237 of the code, which are as follows:

Sec. 2198, Miss. Code of 1930:

Romedy when claim due in certain cases.~—When any landlord
or lessor shall bave just cavse to suspect and shall verily
believe that his tenant will remove his agricultural products
on which there is a lien, or any part thereof, from the leased
premises to any other place, befora the expiration of his term,
or before the rent or claim for supplies will fall due, or that
he will remove his other effects so that distress cannot be
made, the landlord or lessor in either case on making oath
thercof, and of the amount the tenant is to pay, and at what
time the seme will fall due, and giving bond ® ¥ * may obtaln
an attachment against the goods and chattels of such tenant
® % #; and if bond in double. the amount due i8 npt given, the
property will be sold, or 8o much therepl as may De necessary,
to pay the rent due.

Sec. 2337, Miss. Code of 1930:

Rrovesdings whan tenant deserts prowises,—If & tenant, of
lands being in arrears for-rent, shall desert the demised prem-
ises, leaving the same uneultivated or unoccupied, so that a
sufficlent distress cannot be had to satisfy the arresrs of

rent, any Justice of the Peace of the county # % %, at the .

request of the landlord and upon proof, may view the premises
%% % and may put the landlord in possession of the premises.

In Cohn v, Smith, 64 ¥iss. 818, 2 So. 244, it was held:

) It being & crime for & person with notice of the lien to
remove the products from the leased premises without the land-~
lord!s comsent (Sec. 1261—now 1019), the landlord can maintain
an action for damages against “the purchesefr with notice of
products subject to the liem for rent.

In Bedford u. Gartrell, 88 Miss. 429, 40 So. 80, it was
held that the landlord's lien is superior to the lien of & deed

of trust given by the tenant on crops for advances of supplies. :

" (7) REMEDY, IF LANDLORD VIOLATES

/AGRE EMENT

Therse is no specific pruviéim for any remedy for the orop- .

per Lf the landlord vlolates the contract, other than in sec.
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2298, cited, p. 19. It is probable that in such case the crop-
per could bring action in damages under the general law.

MISSOURI

(1) LANDLORD AND TENANT, WHEN

The earliest reported case that has been found (1873) 1n
which there was a judicial determination of the relationship
existing between the parties to a crop~sharing contract is
Jokngon v. Hoffman, &3 ¥o. 504, in which the court sald:

The meterial question 1s, whether the agreement between the
parties was a lease whereby the possesslon of the Tarm was
transferred to the plaintiff, or simply an agreement by which
the plaintiff was hired to cultivate the farm on shares, the
defendant at all times holding the possession exclusively for
himself. .

The court then cites the agreement (which was written}
whereby Hoffmem “leases, rents and lets" unto Johnson his farm
in St. Charles County. Continuing, the court holds:

Contracts of this character although unknown in England are
freguent in the United States, The authorities, hovever, are
conflieting in the several states, as to whether thoy cresie
the relationship of landlord and tenant, or simply make them
croppers on the shares. In my judgment no definite ruling can
be laid down on this subject. FBEach case mugtl be de termined by
the words of the written agreement between the parties. It .is
obvious from the language of this agreement, that the plaintiff
wag to have possession of the farm, for the length of time in-
diecated therein. ~The crops, however, were to be divided
between the parties. They were, therefore, tenants in common
of the products of the farm with the possession of the land
in the plaintiff as tenant of the defendant as his landlord.

Fifty years later (1823) in the case of Jackson v. Inippel,
246 §. W. 1007, it was held that a written instrument demising
and leasing 55 acres of land for a term of one year, wherein
lessor agreed to furnish one and one-half bushels of seed to
the acre and 125 pounds of fertilizer per acre, and lessee
agreed to pay lessor one-half of the wheat to be threshed and,
delivered to the lessor, the lessee agreeing not to underlet
the premises or any part thereof, or assign 1it, without the
written assent of. the lessor, created the relationship of land-
lord and tetient between the parties. (The court cites and
quotes from Johnson b. Foffman, ante.) Contimuing the opinion,
the court said:

While it has been said in contracts of this character,
whether it is to be held as one for raising a crop on Jolnt
account, or one of employment in payment for services to be
made in a share of the crops, or a lease with rent, payable in
kind, depends primarily on the intention of the parties, yet~—
"The legal form in which the agreement is couched 1s most mate-
rial in determining its character." The most important criter-
iom in arriving at the intemtion of the parties and the conse-
quential relationship ocreated is: Which party was entitled to
the possession of the land? If 1% was the intention that the
landowner should part with, and the other party have, the ex-
clusive possession of the land for the purpose of cultivation,
then as & general rule the trangsaction will be considered a
laase, and the relation between the parties that of landlord
and tenant. (The court cites BO L.R.A. 2645 B81 Am. St. Rep.
562; Johnson v. Hoffman, ante.)

Thus it seems to be settled in Missourl that where in s

crop-sharing agreement possession of the premises passes to the
cultivator, the relationship is that of landlord and tenant.

(2) EMPLOYER AND CROPPER, WHEN

The relat,i‘on “of employer amd cropper; or laborer,' seems to
come into existence when a cultivator of the Tand receives no
demise of the premigses, possession and dominion of which remain
in the landowner, but is to receive his wageé in a portion of
the crop raised. In the case of Haggord v. WNalker, 182 Xo.
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App. 468 (1908), 111 8. F. 904, where the plaintif'f landowner
contracted to furnish the land and the wheat to be sowed, and
defendant was to break the land in the fall, sow the wheat,
cultivate, harvest, and thresh 1t, and the crop was to be di-
vided equally between them, the relation of landlord and tenant
did not exist, but defendant was a mere cropper on shares, and
plaintiff was not entitled to recover unpaid rent by attachment
under the Landlord and Tenant Act.

And in the case of Pearson u. Lafferty, 197 No. 4pp. 133
(1917) 198 8. ¥. 40, tho court held that where one cultivated
land under an agreement to give the owner one-half of the crop,
without renting the land .for sny fixed period, and without pos-
session to the exclusion of the ov)ner, he was a were cultivator
or "cropper," amd not a tenant.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Xomerick v. Coatleman, 28 XNo. App. 481 (1886), where an
owner let his land to another on shares, under a contract wid.ch
fixed no timwe for the termination of the letting, which did not
contain any stipulation as fto who should gather the crop, and
which did not require the tenant to deliver to the owner his
share of' the crop, the owner and the tenant were tenants in
common of' the erop,

In ¥oser v. Lower, 48 No. App. 86 (1883), vwhere plaintiff
was, under an agreement. with defendant, & cropper on defend-
ant's land, for raising corn, the stalks left after eutting the
corn were a part of' the crop, and the plaintiff and defendant
were tenants in common of the stalks, as they had bheen of the
corn.

In Pearson v. lafferty, 197 ¥o. App. 128,193 8. ¥. 40 (1817),
the court gaid:

Apart from divergencies 1n the results reached In the cases
due to differences in the various agreements involved, thers is
considerable conflict in authority a8 to the respective inter-
ests or rights of the ownars aud tho cultivators or croppera in
and to the crop itself. It appears that the trend of judicial
authority is to hold that a contract whereby one is allowed uss
of land to cultivate, tho owner to have a sharo of the produce
for 1ts use, will, in general, at least, create a tenancy in
common in the growing crop; and this 1s said to be so whother
the agrecnent operates as s lease or a mere "cropping contract,

The court eites Johnson w. Hoffman; Kamerick v, Castleman;
Xoser v. lLower; note to Kelly v, Rumerfleld, 98 Am. St. R. 959;
R.C. L. 874, 5; and numerous other cases in States from coast to
coast. (See this Memorandum, pp. 18, 18, Mississippi, and
cases there cited,)

(4) TITLE TO CROP PRICOR TO
DIVISION

in Xorrell u. Alexander, 215 8. N. 764 (1919), 1t was held
that under an agreement whereby plaintiff was to plant, cul ti-
vate, and raise crops, and Purnish all labor in consideration
of a share of the crop, while defendant was to furnilsh every-
thing else, plaintiff was a mere cropper, and the title to the
crop, as well as logsl possession thereof, remained in the de-
fendant landlord, until the division of the erop and setting
aside of the plaintiff's portion.

In Robbins v. Grooms, 357 S. W. 603 (1924}, it was held that
under & contract whereby defendant was to have possession of
plaintiff's farm and cultivate it, each to have one-half of the
corn raised, to be divided and put in separate pens on the farm
by the defendant, until such division plaintiff had no exclu-
sive title to any of the corn.:

It is apparently -settled in all jurisdictions that in an
agreement’ hetween an employer sand cropper, the title to the
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crap before division is in the landowner. A leading case is
Wood v. Garrison, 139 Ky. 603, 62 S. ¥. 728, In Woodfall's
"Landlord and Tenant,™ p. 125, the author states:

It 18 everywhere admitted that under a pura and unqualified
cropping contract the entirs legal ownership of tho erop is in
the owner of the land until division.

It is equally well settled that when in & cropping contract
the relationship 1s that of landlord and tenant, the title to
the crop is in the tenant, subject to the landlord's lion for
rent and edvances. (There may be an exception to this in
Louisiana under Sec. 5083 of the Louisiana General Statutes.
See this Memorandum, p. 15, Louisiana, and see this heading
under the various States covered in this Memorandum. ‘There is
no "eropper" relationship in Algbama. This Memorandum, p. 1,
Alabama.,)

(5) LIEN OF THE PARTIES ON ‘
THE CROP

In Missourd Revised Statutes, Amotated (1939), vol. IX,
Sec. 20876, 2977, and 2078, it 1s provided:

$oction 2878~—Landlord has a lien on crops grown, etg.-—
Every landlord shall have a lien upon the orops growing on the
demised premises in any yoar for the rent that shall accrue for
such ysar, and such lion shall continue for eight months alter
such rent shall becomo due and paysble, and no longer, When
the demised premlses, or any portion thereof, are used for the
purpose of growing nursery stodk a lien shall oxist and cone
tinne on such stock unitil the same shall have Dbeen removed from
the premises and sold, and such lien may be enforced by attache

ment in the manner hereinaftor provided. (R.8. 1920, Heo,
R680.)
Section 2077-Landlord's tlen againat crop of tenant: Hvery

landlord shall have & superior lien, against which the tenant
shall not be entitled to any exceptlon, upon the whole erop of
the tenant raised upon the leased or ronted promisaes, to reim-
burse the landlord for monay or supplles Lurnished fo tha ten-
ant to enable him to rslse and harvest the arops or to subalst
while carrying out his contract of tenancy, but thae llon of the
iandlord shall not continue for more " than 130 days aftor the
expiration of the tenauncy, and, If the property upon whioh
there 48 a lien be removed from the lensed premiges snd not
returned, the landlord shall have & superior lien upon the
proporty so removed for fifteen days from the date of this ro-
moval, and may enforce his llen against the property wherever
found, R.8. 1929, Bec. IPHO.

Section 2878--Liaen, how enforced: The landlord may mnmfarce
the lien given iIn the preceding section by distress or attnch-
ment, in the manner provided in this chapter for the collection
of rent, and subject to the same liability, and the actions for
money or supplies and for rent may Join In the same netlon.
R.8, 1020, Sec. 2691, ’

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT -

Sec. 2086, Missourli Statutes, Annotated:

Attaohment for rent will lie, when.~—Any person who shall be
liable to pay rent, whether the same he due or not, or whathar
the same be payable in money or other thing, 1f the rent bho due
within one year thereafter, shall be liable to attachment for
gsuch rent in the following instances:

(1) When he intends to remove the property from the loased
or rented premises; (3) when he is removing his property from
the leased or rented premises; (8) when he has, within thirty
days, removed his property from the leased or rented premisas;
(4). when he shall in any menner dispose . of tha arops, or Any
part thereof, growing on the leassd or rented premises, so us
to endangér, hinder, or delay the collection of rent; (5) when
he ghall attempt %o disposc of the crop., or any part thereof,
growing on tha leased or rented promises, so ag to endanger,
hinder, or delay the collection of rent; (8) when the rent is
due or unpald after the demand therefar. (The methoad of proge-
dure s set out in the statute in detail.) * & » provided, 1if
any person shall buy any crop grown on demised premises, upon
which any rent is unpaid, and such purchaser has knowladge of
the fact that such crop was grown on demised premises, he shall
be liable in an action for the value thereof, to &ny pérty
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entitled therete, or may be subject to garnishment at law in
any suit against the tenant for the recovery of the remt. R.S.
1929, Sec. 2599,

(7) REMEDY, IF LANDLORD VIOLATES
' AGREEMENT

It appears that a cropper can sue for breach of contract
when his share of a crop is withheld by the landlord.
" In the case of Beasley v, Marsh, 30 8. W. 2d, 7i¥ (1931) it
was held, as stated in the Syllabus:

(1) Sult in a Justice's Court by a share cropper is held not
dismissible because 1t charges defendant with conversion where
the case could be treated as an actlon for breach of contract.

{2) The evidence was held sufficient to make it e guestion
for the jury whether the deflendant breached the contract in
rafusing to permit the cropper to take the share of the crop
sued for.

(3) A finding that the cropper suing for the value of his
share was entitled to possession of the property held not nec-
essary, where the ection was based on breach of contract, and
not conversion.

' In the opinicn in that case the court sdys:

It appears that complaint is made only to the court's action
with reference to the instructions. The defendant contends
that his instruction No. A, in the nature of a demurrer to the
evidence on the first. count of plaintiff's petition, should
have been given because this count 1s for conversion, and
charged that plaintiff was a share cropper of the defendant,
and that all the evidence showed that he was a mere cropper and
that recovery thereon could not be had, The defendant relles
for this contention on Norrell v. Alexaender. (Ko, App.), 215
S. W. 764 f1919). This case does hold. that a cropper could not
maintain sction for conversion against & landlord where there
has. been no division of the erops, and setting aside of the
cropper's portion. But that opinion also holds that, in a suit
based on & petition similar to this one, the sult may be
treated as a suit for damages for breach of contract. Since
this is a case filed in the Justice of the Peace's Court, where
strict pleadings are not required, we hold against the defend-
ant on this point.

In a suit for fallure of defendant lsandlerd to give plain-
tiff cropper his share of the crop of corn, the petition while
alleging that the defendant "converted” the corn is held to be
sufficient to state & cause of action for damages for breach of
contract.

The court cites:

Hoser v, Lower, 48 Mo, App. 85.

Shoemaker v, Crawford, 8z Mo, App. 4¢84.

Davies v. Bladwin, 66 Mo. App. 597.

Haggard v. Walker, 132 Ho. App. 463, 211 S.W. goq (1908},

Steel v, Flick, 56 Pa. 172,

12 Cyc. g8o.

The ‘court then held that while the action was called "con-
version,” which could not be maintained, the petition did state
a cause of action for damages for breach of contract.

NORTH CAROLINA

(1) LANDLORD AND TENANT, WHEN

The same rule prevails in North Carolina as in most of the
other States, 1l.e., when a demise of the premises is made in
the crop-sharing agreemerit the 'relationship between the par-
ties is that of landlord and tenant. A North Carolina Statute,
however (Sec. 2355, Code of 1930), varies the rule that a ten-
ant has title to and possession of the crop, subject to the
landlord's ‘lien for rent, by declaring that unless otherwise
agreed between the parties ail erops shall be deened to be
"vested in. possession" . of the lessor at all times until all
rents are paid and sgreed stipulations performed. [See Sec.
2355, under heading (5) herein.] The Statute also provides
that to entitle him to the benefits of the lien provided,
the lessor must conform, in the prices that he charges for

advancements, to the provisions of Sec, 2482, which permits the
lessor making advancement to charge 10 percent over the retail
cash price in lieu of interest on the debt.

Commenting on this Statute, the North Carolina Law Review,
vol. XX, p. 216 (1842), says:

The provision in our Statute that a landlord shall be
"vested in possession" of the crops seems unigue as applied to
tenants.

(2) EMPLOYER AND CROPPER, WHEN

An agreement by him who cultivates the land that the owner
who advances gnano, seed wheat, etc. shall, out of thetrop, he
repaid the advancements in wheat constitutes the forwer a crop-
per and not a tenant. State v, Burwell, 63 ¥. C. 661. A crop-
per has no estate in the land and his possession is that of the
landlord. State v. dustin, 123 ¥, C, 749, 31 8. &, 731,

In North Carolina the cropper and tenant accupy the same
position as far as ownership of the crop is concerned. While
the statute lessened the tenant's right in the crop by increas-—
ing the landlord's rights as a lienholder, it at the same time
raised the cropper's status from that of a laborer recelving
pay in a share of the crop, with title to the crop vested in
the landowner; to that of one having a right and actual posses-
sion subject to the landlord's lien. State v. Austin, 123
N. C. 749, 81 8. E. 173, (1898).

(3) TENANTS IN COMMON OF THE
CROP, WHEN

A. B. Book, in vol. IV, Law and Contemporary Problems, p.
543, says: ‘

In North Carolina, under the Statute of 1876-~77, the cropper
and tenant occupy the same position as far as ownership of crop
is concerned. * ¥ * In interpreting the Statute the North
Carolina Supreme Court has * *% % treated the Statute as one
primarily * * % to secure the landowner in his rent and ad-
vances and has held that he is a trustee in constructive pos-
session until the debts are pald, and that he acquired no title
to the tenant's share. [(Batts v, Sullivan, post.)

The court points out that while the first Section vests pos-
sesslon of the grop idn the landlord, the second Section recog-
nizes the actual possession in the lessee, or cropper, until
division. [Tobacco Grower!s Associavion v, Bissett, 287 ¥. C.
180 f1924).]

LA I N T T R R IR IS R S

Where the distinction becween share tenants and croppers has

not heen so affected by Statute, the cropper is sald to be an
employee. The crops belong either to the cropper and landowner
as tenants in common, or to the landowner alone, subject to the
cropper's lien as a laborer for his share after division and
deduction for advances ® * * , The holding that the parties to
a cropping agreement are tenants in common appears to be well
established in Texas, Tennessee, and Mississippi.
He does not, however, cite any North Carolina case so holding,
and none has been found. In view of Sec. 2355, Norith Carolina
Code [see under (5) herein], it appears that the relationship
of tenants in common of the crop does not exist in North
Carolina.

(4) TITLE TO CROP PRIOR TO
DIVISION

Before Sec. 2355, N. €. Code, 1939, was passed (see next
heading for Sec. 2355), title to the whole of the crop was, in
contemplation of law, vested in the tenant (even where the par-
ties had agreed upon the .payment as rent of a certain portion
of the crops) until a division had been made, and the share of
the landlord had been set apart to him in severalty. (Dover v.
Rice, 20 N. C. 567; Gordon v, Armstrong, 27 N. U. 409; Biggs v.
Ferrell, 34 N. C. 1; Ross. v. .Swaringer, 81 N. C. 481; Rowland
v. Forlaw, 108, ¥. C. 567, 13 §. §. 173.)
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CROP-SHARING CONTRACTS

All crops ralsed on the land, whether by tenant or cropper,
are by this section (2355) deemed to be vested in the landlord,
in the dbsence of an agreement to the contrary, until the rent
and advancements are pald. State v. dustin, 123 N. C. 749, 31

8. BE. 731; State v. Kelth, 126 N. C, 1114, 36 8. E. 189; Durhan
v, Specke, 81 ¥. C. 87; Smtth v. Tindell, 107 ¥. C. 88, 12
S R. 121; Batts v. Sullivgn, 182 ¥. C. 129, 108 S. B. 511.

For the lessor's protection, as between him and the tenant,
the possegsion of the crop 1s deemed vested in the lessor.
State v. Hidéins, 126 N. C. 1112, 36 S. B. 113, '

(5) LIEN OF THE PARTIES ON
THE CROP

North Garolina Code, 1939, Sec. 2385, provides for the land-
lord's lien on crops for his rent and advancements, and the
method of enforcing same., It reads:

Landtord's lien on crops for rent and advances, stc.—
Enforcemoent: When lands are rented or leased by agreement,
written or oral, for agricultural purposes, or are cultivated
by & cropper, unless otherwise agreed between the parties to
the lease or agreement, any and all crops raised on sald lands
shall be deemed and held to he vested in possession of the les-
sor or his assigns at all times, until the rents for said lands
are pald and unti)l all of the stipulations contained in the
leaso or agreement are performed, and all damages in lien

thereof pald to the lessor or his wsssigns, and until sald party.

or his assigns is paid for all advancements made and expenses
incurrad in making and saving said crops. The landlord, to en-
title himself to the benefits of the llien herein provided for,
must conform a8 to the prices charged for the advances to the
provisions of the artiele "Agricultural Idens," in the chapher
*Liens."

This llen shall be preferred to all other 1llens, and the
lessor or his assigns 1s entitled, against the lessee or crop-
per, or the assigns of either, who vemoves the crop from the
lands without the consent of the lessor or his asaigns, or
against any other person who may got possesslon of sald crop,
or any part thereof, to the rowedies given in an actlon upon
the ¢laim for the dalivery of personal property * * * , (R.8.,
1993; Code, 8eo. 17B4; 1886~7, 2833 1917 ch. 134; 1933, ch.
219.)

The landlord"s lien, where same attaches, by the express
terms of the statute is made superior to all other liens.
Burwell wv. Cooper, 172 . C. 79, 89 5. B 1064} Reynolds v.
Taylor, 144 X. C. 165, 66 8. B. 871; Nooten v. Hill,
49, 3 8. E. 846; Rhodes v. Pertilizer Co., 220 N. C. 21 (1841),
16 8. B, 2d, 408.

The lien of the landlord takes precedence to that of a third
party for advances, notwithstanding the priority of the latter
in time. (Sprutll v, Arrington, 109 ¥. C. 192, 18 S. K. 779.)
This precedence is to the extent of the advances made. = (Nooten
v. Hill, antey Supply Co. v. Davls, 194 N. C. 838, 189 S. B
589.) The statutory landlord's lieri under this section is su-~
perior to that of one furnishing supplies to the cropper under
Sec. 2480, (Giover v. Datl, 199 N. C. 669, 1585 8. K. 678.)

Every person who makes edvancement to a tenant or cropper of
another, does so with notice of the rights of the landlord.

(Thigpen v. Lelgh, 98 N. C. 47; Thigpen v. Nagat, 107 ¥. C. 39,
12 8. B, 272.) '"The landlord's lien priority is only for the
yedar in which the crops are grown, and not for the halance due
for an antecedent year. (Bollard v. Johnson, 114 N. C. 141, 18
8. E. 98,) The liens for rent and advencements are in equal
degree and attach to the crops raised By the tenant on the same
land planted during cone calendar year, and harvested in the
next. (Brooks v. Garreii, 186 X. C. 462, 142 8. K. 486.)

The landlord's lien given by Sec. 2355 is separate and dis-
tinet from agricultural liens for. advances provided for in Sec.
2480, which 1s as follows:

Lien on crops for advanoes; If any person makes any ad-

vances, either in money or supplies, to any person who is en-
gaged in, or about to engage in, the cultivation of the soil,

98 N C.

cgupplies.)
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the person making the advances is entitled to a lien on the
craps made within one year from the date of the sgreement in
writing hereiln required, upon the land in the -  cultivation . .of
which the advance has been expended, in preference to all other
liens, except the laborer's and landlord's lien, to the extent
of such advances. Before any advance is made, an ugreement in
writing £&r the -advance shall be entered into, specifying the
amount to be advanced, or fixing & limit beyond which- the ad~
vances if made from time to time during the year, shall not go;
and this agreement shall be registered in the O0Office of the
Reglster of the County, or counties, wheére the land 1s situated,
on which the crops of the person advanced are ta be grown
% % % ,  (Then there is & provision covering a case where the
land 15 in more than one county; and a provision that a lien
shall be good as to any crop which may be harvested after the
end of sald year. There have been various revisions down to
1938, ch. 208.) ’ '

The 1ien created by this section is preferred to sll others,
the only exceptions being that in favor of the landlord, and
that of the laborer, contained in Seo. 2488. (Willlams v,
Davis, 183 ¥. C. 90, 110 S, E. §77,) It has been specifically
held in Glover v. Dall, 191 ¥. C. 659, that the landlord's lien
under Sec. 2355 1is superior.

Under Sec. 2649, it is provided that all cla.ims against per~
sonal property of $200.00 and under, may be filed in the office
of the nearest Justice of the Peace; if over $200.00, or
against any real estate, in the office of the Superior Court
Clerk in any county where the labor has been performed.  Sec.
2470 provides for notice to be filed as hereinbefore provided,
except in those cases where a shorter time is prescribed, at
any time within six months after the completion of the labor,
or the final furnishing of the naterlials, or the gathering of
the crops. Sec. 2471 provides that the date of filing fixes
the priority of the lien.

Sec, 2472 provides:

The 1len for work on c.rups gilver by this ochapter shall be
preferred to evary other lilen or incumbrance which attaches to
the corops subsequent to the time at which the work was com-
menced.

(8ee Grissom v. Rickett, 98 N. C. 54, g S. E. g21,
White v, Riddle, 208 N. C. 511, 152 S, &, 501.) )

Sec. 2061 is as follows:

cited in

Whenever sarvants and laborers in agriculture shall by their
contracts, oral or in writing, be entitlod, for wages, to a
part of the crops cultivated by them, such part shall not be
gubjact to sale under oxecutions againast their employers or the
ownars of the land cultivated,

Sec. 2862 provides:

If any landlord shall unlawfully * » % seize the crop of his
tenant when there 18 nothing due him, he shall be guilty of a
misdameanor, If. any lessee or cropper % % # ghall remave the
cerop, or any part thereof, from the land without the consent of
the lessor * * % , and without giving him * * * five days' no-
tice of such intended removal, and before satisfying all of the
liens held by the lessor * #* % on saild crop, he shall be 5u11ty
of a misdemesanor.

The tenant or cropper 15 further protected in the matter of
advances by the provisions of Sec. 2482, which reads:

Prices to be charged for articles advanced, I1imited: In
order to be entitled to the benefits of the llens on ecrops in
favor of the landlord and other persons advancing supplies,
under the article "Agricultural Tenancles," of the chapter
"Landlord and Tenant," and under .the present article, or om a
chattel mortgage on crops, such landlord or person shall charge
for such supplies a price, or prices, of not more than 10 per-
gent over the retail cash price, or prices, of the article, or
artioles, sdvanced, snd the said 10 percent-shall be in Iieu.of
intarest on the debt for such advances; * % % . (Then there is
provision for couporn books and trade checks to be ‘considered as
I& more than 10 percent of the retall cash price ila
charged on any . advance madae under the lien or moritgage..given on
the e¢rop, then the lien or mortgage shall be null and void as,
to the article, or articles, as to which such overcharge is made. At
the time of each ssle there shall be delivered to the purchaser
» memorandpm showing the cash price of the articles deliveraed.
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Sec. 2488 gives the person making advances the right to have
the crop seized and sold when ‘the amount advanced 1s due and
unpaid, and the tenant is about to sell or dispose of the crop

to defeat the lien, upon making affidavit to that effect, be-’

fore the Clerk of the Superior Court; but this proceeding spe-
cifically does not affect the rights of the landlords and
laborers. :

In the case of Rhodes b.
16 5. B, 24, 408, it was held:

{1y A landlord's 1ien for reni i superior to all other
1iens and attaches to the crops raised upon ihe land by the
tenant, and entitles the Jandlord to the ppssession of ;ge
erops for the purpose of the lien until the rents are pald,
C. S. 2355, and when 1t 1s not required that the lease be in
writing, & note for the rent executed by»the tenant constitutes
mere evidence of the contract. )

(2) An agricultural lien for advances, .when in writ;.ing,
takes priority over all other liens except the laborer's or
jandlord's lien, to the extent of the advances made thereunder,
€. S. 2488. . .

North Carolina Law Review, vol. XX (1942), p. 217 (commentat~
ing on Rhodes u. Fertilizer Company, ante) says:

Once the relationship of landlord and tenant is established,
the lien attaches sutomatically. [Burwell. v, Cooper Coopera~
tive Co., a7z M. C. 79 (1916); Ford w. Green, 212 ¥. G 70
(1897).77 :

Under our Statute, a tenant and a "cropper®—one who farms
the land for & share of the crops—have the same status: as far
as ownership in the crop 1is concerned ¥ ¥ # . Until his claim
.is sSatisfied, the landlord may sue for conversion either the
tensnt, or any purchaser from the tenant; who denies his right
to the crop, and may follow the crop through as many hands as
necessary * ¥ %

- (6) REMEDY, IF CROPPER VIOLATES

AGREEMENT

Under North Garolina Code the landlord may bring claim and
delivery to recover possession of crops raised by the tenant or
cropper where his right . of possession under Sec. 2355 is de-

nied, or he nay resort to any other appropriate remedy to

force his lien for the rent due and the advances made.
Livindston u. Farish, 85 ¥. 0. 140, If a tenant at any time
before satisfying the landlord's lien for rtent snd advances

removes the crop, or any part of it, he becowes liable, civilly .

and criwinadly. Jordon w. Bryan, 103 K. C, 59, 9 8 5. 135,

The remedy of claim and delivery was designed for the land-
lord's protection, and it cannot be resorted to before the time
fixed for division, unless the tenant is about to remove and
dispose of ‘the crop, or abandon a growing crop (Id.).

North Carolina Code of 1939, Sec. 4480:

Local—Violation of certaln contracts between )landlord and
tenant: If any tenant or cropper shall procure advances from a
landlord to ensble him to make & crop on the land rented by
him, and then willfully sbandon the same, without good cause
and before paying for such advances; or if any landlord shall
contract with a tenant or cropper te furnish him advances &g
enable him to make a crop, and shall willfully fail or refuse,
without good cause, to furnish such advances according to his
agreement, he shall be guilty of & misdemeanor and . shall be
fined not exceeding 50 dollars, or imprisoned not exceeding 30
days, Any person employing & tenant or cropper who has vio-
lated the provisions of this section, with notice of such vio-
lation, shall be 1isble to the landlord furnishing such ad-
vances ‘for - the 'amoun{ thersof, and shall also be guilty of a
misdemeanor ¥ ¥ ¥ , "This Section shall apply to the fgllawing

counties only. (The Statute then names 40 counties.)

The provisions of this section were held to contravene the
State Constitution, prohibiting imprisonment for deht except in
-cases of fraud, and an indictment not averring fraud will be
quashed.  State v. Williams, 150 K. C. 803
183 ¥. C. 199, ‘

Firton v. Eoriy,

Pertilizer Co., 220 F. C. 21 (1841),
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Sec. 4481 of the Code:

jandiord falling to make advancen
any tenknt of

Yeanant nng!uetliny‘ cru;‘.“ o e 1t
amployin alingquen H i

::g;;;:-“:haolvl prgcuie ?\dvanceﬁ from a landlord to f':l;i:’: i; ;imr;.
make & crop on the Yand rentod by bim, aud then w o “i’ :‘?xan-
fuse. to cultivate such erop, ov negligently or willral ¥ #h_ -
don the samg, wWithout good ceuse and  befare ‘m‘\'iu{a :f'“::r;
advances; or LT any 1andlord who luduces nxumu‘«r" 10 Mf“:;xu
tenant or cropper by agreeing o furnish him t\dwr\v‘wﬂf qm W;J ,g
him to make & Crop, shall willfully fail or rﬁ.it‘ml,.ﬂi :4&3’
good cause, Lo furnigh such advanees aceording L 22 ﬁl#f 8§ “”
ment; or if apy person ghall entice, persufde, or gn"‘-n)‘uﬁrﬂ . ;;’a
tenant, lessee, oF ¢ropper who has matde a contracta n,.rzz;x 1\4.,!, bt
cul tivate the land of another, to abanden, or 16 mf\t, .
fail to cultivate such land, or after notioe gn@dt hartor of
detain on his own premises, or on the premises of gLartier, ﬂ;ﬂi
such tenant, lesses, or cropper, he shall e pull iy of & ®mi
demeanoy % ® %

(This sectlon Wwes made applicsble  to
them being the same as those mentioned in
Jtiond)

DA squa t L, e of
the precading |ees

Sec. 2066 provides that when any temant oy eroppasy willtulis
neglects or vefuses to pertorm the terms of his enpatract, wm»:
out good cause, he shall forfelt his vight to the possession of
the premises. (This section applies ln 54 cormtlog

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

Code of 1939, Sec. 2350:

Rights of Tenant.—When the lessor, or hls ussigny, poln the
actual possession of the crop, or any part therepf’, otlerwise
than as by the mode preseribad in the precalling Sec tioen (Runsd '
and refuses, or neglects, upon a notice writton ©F oral, of
five days, given by the lessee or oropper, or the sasipng of
aither, to make a fair division of sald erop, or typ pRY aver ta
such lessee or cropper, or the assigns of efther, sueh PAFE
thereof as he may be entitled to under the lsase or BREaement,y
then and in that case, the lessee or ¢ropper, or the andigns of
either, 15 entitled to the remedies against the le&sor, ar Mff
assigns, given in an sction upon & elatm for the delivery of
personal property to racover such part of the crop &g tes 1
law and according to the lease or apreement, may Do entiting
to. The amount or quantity of the orop claimed by the lessue
or cropper * % * ghall be fully set forth in an afidavit at
the beginning of the sction. *

This section intends to favor the laborer s to those st~
ters and things upon which his labor hes been heg towod, ared
that he shall certeinly reap the benefits of his toil.  fouas
v. Nooten, 104 N. C. 229, 28%; 10 8. §. 190,

While one who labors in the cultivation of a crop, under a
contract that he shall receive his compensation from ULhe crops
when matured and gathered, has no eetate nor jinterest 1y the
lapd but is simply & laborer—at most a cropper~his right to
receive his share is protected by this Section which for cer-
tain purposes crestes a lien 4in his favor, which has procedence
over agricultural liens made subSequent to his ocontract, bat
before the erop 1s harvested. Rouse v, Nooten, ante.

The lessor has no right to take the actual possession from
the lessee or cropper, and cén never do So except whan he ab-
taing the same by an saction of claim snd delivery, upon the
removal of the crop by the lessee ar aroppar. State W
Copeland, 86 ¥, C. 69a. .

When the lessee is wrongfully denied possession of' his crop
by the lessor, he is left to his civil remedies under thiy sed—
tion.. for the breach of trust should his lessor refuge to ae-
caunt, State v. Keith, £26 K. C.. 1114, 36 8. E. 169 Wien the
cropper, dies before. harvesting his -crop, his personal repre-
sentatives are entitled to vecover his share of the crop.
Parker b, Brown, 130 N. C. 280, 48 8. K. 657.

. OKLAHOMA
(1) LANDLORD AND TENANT, WHEN

In Oklahoma, as in wost of the States covered in this Nemor—
.ahdum, .the relationship of landlord and tensnt ariges in a




CROP-SHARING CONTRACTS

crop-sharing contract when there is aeny demise of’ the premises,
and the tenant has control thereot, and of the crops, and pays
the landlord a designated part of the crop as rent. 'The latest
reported case distinguishing the tenant from a cropper is Flder
v. §turgess, 173 Okla. 620, 49 P. (2d) 221 (1955}, in which the
court says:

The tenant has exclusive right to possession of the land he

cultivates and an estate in the same for the term of his con-
tract. and consequently he has a right of property in the crops.

(2) EMPLOYER AND CROPPER, WHEN

The Supreme Court of Oklahoma in FBlder v. Sturdess, ante,
quotes with approval its former opinion in Emplre Cas and Fuel
Company v. Dennilng, 128 Okla. 145, 261 P, 929 (1927), distin-
guishing between cropper and tenant, in the following language:

The difference Uetween a cropper and a tenant 1s that the
cropper is a hired hand. paid for his laber with a share of the
crop-he works to make and barvest. [e has no exclusive right
to possession and no estate In the land nor in the crop until
the landowner assigns to him a share. The tenant has exclusive
right to possession of the land he cultivates and an estate in
the same for the term of his contract, and consequently he has
a right of property in the crop.

In the earlier case of falsell v. Fiiat National Bank, 109
Okla, 220, 285 P. 538 (1825), the identical language as above
i5 used in the syllabus. And in the later case of Negnolln
Petroleum Co. v, Jones, 485 Okla. 309, 91 F. (2d) 769 (1939),
the court refused to overmle the Emplre Gas and Fuel Co, v.
Denntmé case.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

There is no statutory determination of when o landlord and
tenant or cropper are tenants in common of the crop, and no
decisions have been found defining that relationship of . such
parties in this State.

See Arrington v, Arrington, 79 Okla. 243, 192 P\ 689; Prairle
0l and Gas Company v. Allen (C.C.4. Okla.) 2 #. 2d, 566,

(4) TITLE TO CROP PRIOR TO
DIVISION

In the case of Nagnolla
809 (1939}, the court held:

Where a tenant cultivates crops under a renter's contract
providing that he shall pay a portion of the crop as. rent, and
shall gather same and deliver to the landlord his part, the
tenant has a right to the possession of the entire crop until
same 1s gathered and divided, and can maintain an action for
damages for its destruction or injury.

Okla, Siat. of 1941, Title 41, Sec.

Petroleum Co. u. Joneg, 185 Okla.

24., provide:

Crop rent,—When any .guch rent is payable in a share or a
certain proportion of the crop, the lessor shall be deemed the
owner bf such. share or proportion, and may, if the tenant re-
fuses to deliver him such share or proporfion, enter upon the
land and take possession of the same, orobtain possasgion
thereof by action of replevin. (Laws 1801, p. 144; C,8. 1921,
Sec. 7364; St. 18381, Sec, 10920.)

It would seem, therr, that the landlord is the owner of the
agreed proportion of -theicrop going to him for rent at all
times, regardless of the fact that the relationship may be that
of landlord and tenant. Presumably, as in all other jurisdic-
tions, where the relationship is that of landlord and tenant,
the tenant would have title to that portion of the erop to be
retained by him.

If the agreement be that of landowner and cropper, the title
to' ‘the crop remains at all times in' the landowner prior to
division.
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(5) LIEN OF THE PARTIES ON
THE CROP

Title 41, Sec. 24, of the Okla. Stat., 1941, gives the les-

‘sor the right to enter upon the land and take possession of his

share of the crops when rent is to be paid in a share or pro-
portion thereof, and to obiain possession by action of replev-

.in.  The section reads:

Crop rent.,—When any such ront is payable in a share or cer-~
tain proportion of the orop, the lessor shall be deemed the.
owner of such share or proportion, and may, if the tenant re-
fuses to deliver him such share or proportion, enter upon the’
land and take possession of the crop, or obtain possession
theraof’ by action of replevin,

Sec. 26 provides that a person entitled to rent may recover
same from any purchaser of the crop, with notice. [ See Shelp
v. Lewis, 188 Okla. 166 (1940).] And Sec. 27 provides that

-when any person liable for rent attempts to remove his property
"or his crops from the lessed premises, the person to whom the

rent 1s owing, after proper affidavit and undertaking, may sue
out an attachment in the same manner as provided by law in
other actions.

Sec, 28 provides that in en action to enforce & lien on
crops for rent of farm land, the affidavit for attachment shall
state that there is due from the defendant to the plaintiff a
cartain sum, naming it, for rent of the farm land, describing
same; further, that pleintiff claims a lien on the crop made on
such land. Upon making and filing such affidavit, and executw
ing an undertaking as prescribed in the preceding section, an
order of abttachment will igsue as in other cases, and will be
levied on such crops, or so much thereof' as may be necessary.
The proceedings 4in such attachment are the same as in other
actions, Cunningham v, Koser, 01 Okls. 44, 215 Pi 758.

While the landlord has a lien for, and may thus recover, the
rent in & crop-sharing contract, he. does not have a lien for
supplies advanced. In the case of [ulsell v. Pirst XNatloral
Bank, 109 Okla. 230 (1926), the court says in regard to the
question of the landlord's lien for supplies: -

In the absence of contract, under the law of this state, a
landlord ‘has no llen on the tenant's part of the crop for sup~
plies furnished to make the crop, and the cases cited by the

defendant to show otherwise ara not appldcable here for the
reason they are dealing with a lien under atatutory provisions,

Under our statute the landlord has a lien for h:l- rent but not

for supplies furnished.
~In the case of Alklng v. Nuff, 133 Okla., 268, 272 P. 1025,

'it was held that a landlord has only & lien for rents on the

crops grown during the year for which the rent is due.

of course, i the cultivator of the land 1s & cropper, the
landlord has title and possession of the crop and needs no “lien
for rent.

A laborer is given & lien.on.the products of his labor by
Sec. 92, Okla. Stat., Annotated, which is as follows:

Laborers -who perform work and labor for any person under a
verbal or written contract, if unpaid for the same, shall have
a lien on the production of their labor for such work and.la-
bor; provided, that such liem shall attach only while the title
to the property remains in the original owner.

Sec. 93 provides that this lien may be enforced as in ordi-
nary actions, or by attachment proceedings as provided in the"
Code of Civil Procedure. And in First Natlonal Bank v. Rofers,
24 Okla. $57, 108 P. 582, it was held that = person who raises
& crop, on another's’ land, is & cropper, 0r laborer, and not
s tenant, and hos a lien on the crop for the share due hil, if
he has complied with the sta.tum. :
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(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

As seen in "(5) Lien of the Parties on the Crop," Sec. 24,
Title 41, Okla. Stat., 1841, gives the landowner the right to
enter on the piemises and possess himself of his share of the
crops if the tenant refuses to deliver such share.

Sec. 25 of Title 41 provides that any person removing crops
from. rented. premises with the intention of depriving the land-
lord of any rent, or who fraudulently appropriates the rent due
the landlord to himself, or any person not entitled Lhereta,
shall be guilty of embezzlement; and Sec. 27 gives the person
to whom rent is owning a right of attachment when any person
liable for rent attempts to remove his property or his crop
frou the leased premises. " (See Cunn‘ingham‘ v. KNoser, 91 Okla.
44.)

(7) REMEDY, IF LANDLORD VIOLATES
. : AGREEMENT '

In Pirst Hattonal Bank p. Rogers, 24 Okla. 357, 103 P. 582,
the court held that one ra.isi.ng a crop on land of another f‘or
an agreed share is a cropper or laborer, and noi & tenant, and
has a lien for his share. 7 ) '

In Taylor v. Riggins, 128 Okle. 57, 852 P. 146, the court
held that a sharecropper's action for the owner's refusal to
permit him to tend crops under contract is one for breach of
contract, not for couversion, and a&s heretofore .seen, Sec. 92,
Title 42, Okla. Stat., Annotated, glves the laborer a lien on
the products of his labor. The cropper, being a laborer, would
come under the provisions of this section.

SOUTH CAROLINA
(1) LANDLORD AND TENANT, WHEN

As in most of ‘the other States, when there is a demise of
the premises, and the tenant acquires an estate in the land for
the term, with right of possession and title in the crop sub-
Ject to the landlord's lien for rent and sdvances, the rela-
tionship is that of landlord and-tenant.

In Brock 'v. Haley and Compony, 88 S. C. 378, 70 8. K. 1011,
the court in construing  the written contract to create the re-
lation of landlord and tenant says:

We agree. with the Circuit Court that i1t (the contract) cre-
ates the relation of landlord and tenant, and is not a mere
contract for labor under the control and direction of the land-
owner. Brock, the owner, “expressly agrees to rent the land to
Gaines, and Gaines expressly agrees &to pay the specified por-
tion of the crop. That the parties regarded. the contract as
one of tenancy id manifest from the relationship and conduct of
both. Under this construction it was competent at that time

for Gaineés to give an agricultural lien on the crop to he grown
by him on the land * %

(2) EMPLOYER AND CROPPER, ‘WHEN:

In 'the case of Loveleas v. Gllliam, 70‘ S; C. 391; 60 8. E.
, (1804); the court, so.id.

This appeal iz from a Judgment of the Circuit Court affirm-

ing the judgment of a Magistrate's Court in favor of the plain-
tiff in an- action of claim ang delivery for.a bale of cottan.

The 'disputed facts are thet in 1904 the defendant cultivated .

plaintiﬂ"s land under. circumgtances which made him a labgrer
upon --shares :'of the crops grown by him.  Three bales of cotton
were raised .upon the place. The first . two were placed in a
warehouse * * ¥ in plaintiff's name, by her direction. The
plaintiff directed the defendant to- store the third bale in the

same way, which defendant refused - to . do, but stored it in hias-

own name. This action 1s the result of the defendant's refusal

to deldver the cotton on plaintiff's demand. The Circuit Gourt

‘agreed with the Magistrate's Court in holding the plaintiff was

the ownér of the cotton and entitled to the possession thersof
‘until the division had been made * * % ., Upon the facts stated,
it must follow that the Circuit Court did not err, as a watter

of law, in holding that the plaintiff was the owner of the

cotton, and was entitled to possession until division was made.
Huff v. Watkins, 15 S. C. 86. Judgment affirmed.

This was one of the earlier cases in which there was a clear
cut decision that a share cropper has no right of title or pos-
session in the crop until after division is made. It 1s cited

‘with approval in a long line of cases, one of the later of

which 1s Hardwick v. Page, 124 8. C. 111, 115 (1922). See also

_cases cited under (4) herein.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

Tiffany on "Landlord and Tenan(;," Sec. 253-b, discussing the

relationship of tenants in common . of the crop as between land-

lord and share cropper, Says:

The cases most frequently discussed in connectlon with
agreemenis for the division of the crops between landowner and
the cultivator have been with regard to the rights of the par-
ties in the crop before division. If one party has title to
the whole crop to the exclusion of the other, he may, it is
wvyident, by a transfer or mortgage thereof to an innocent pur-
chaser deprive the other party of his share, or the former's
creditors may levy thereon and so put it out of his power to

deliver to the other party the latter's agread share. Further-’

more, the character of the rights of the respective parties to
the crop before division will affect the character of the rem-
edles which may be adopted by one in case the other undertdkes
to deprive him of his share. A number, perhaps a majority, of
the courts, recognizing the possiblility of loss by one party of
the ghare to which his agreement entitles him, 1if the whole
title 1s regarded as being vested in the other, have asserted
the doctrine that before division the two parties are tenants
in common of the crop, that is, that each has undivided inter-
est therein which is subject to his sole control, this view
being perhaps more frequently based upon grounds of expediency
than upon the construction of the particular agreement. This
‘view that the parties are tenants in common of the crop has

been most frequently taken in. cases in which the agreement was:
.not regarded as involving a demise, creating the relation of

landlord and tenant, but in some cases though the cultivator is
expressly stated to be a tenant, a tenancy in common of the
crops is recognized as existing.

Of the considerable number of cases cited by Tiffany, none
originated in South Carolina, and in the statutes and decisions

. of South Carolina there appears to be no reference to the rela-
" tionship of tenants in common of the crop. ‘

Tiffany continues:

We will consider the question ‘of tlie existence of a tenancy
in -common of the crops, first, on the theqry that the agreement

‘does not involve a demise of the land, ereating the relation-~

ship of landlord and tenant. If the agreement in such case be
regarded as one of hiring, making the cultivator the servant of
the landowner, » 'view quite fraquently asserted, i1t is diffi-
cult to -understand how & share of  the "crops’ which  is to be

‘delivered to the cultivator as wages can; before such delivery,

be regarded as belonging to him. He has, 1t would seem, a mere
contractural right against the landowner.' That one thus em-

.Ployed to cultivate the land for ‘a share of the crops has no

proprietary interest is recognized in a number of cases,

. In.the footnotes on. this observation .nly two cases from

South Carolina .are cited. Juff v. Watkins, 15 S. (. 85 (ante,
obove); Ritchie v. Dupre, 20 8. C. 6.

(4) TITLE TO CROP PRIOR TO
DIVISION ‘

It is well settled that where the relationship bétween the

'part‘.ies is that of landlord. and tenant, the temant has title
-and possession of the crop, subject to the landlord's lien for

rent and advances. (See under this heading in the various
States covered by this Memorandum.)
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It is equally well settled that where the agreement is such
that the relation between the parties is that of employer and
laborer or share cropper, title and possession of the crops
prior to division is in the landowner.

In Xiller v. Insurance Company, 146 S. C, 128,143 S. E. 663
(1928), it was held that a share cropper has no title to uny
portion of the crops until there is s division and he has re-
ceived his share, and he cammot, therefore, maintain an action
at law for possession of his share, but he has an equitable
interest and can maintain action in equity for settlement and
division of the crop.

Among the later deeisions holding that a share cropper has
no title or right of possession of the crop prior to division
are the following: .

Nalcolm Nercantile Co, v, Britt, 102 S. C. 490.

State v, Senders (1918), 110 S C 487,

Dacus v, Willionmston Nills, [1921), 118 S, C. 245.

Lipscomb v. Johnson (19z2), 128 S.°C/ 44.

Birt v. Greeme (1923) 127 S, C 7.
. Peoples' Bank v, Nalker (1925), 132 S. C. 254~

(5) LIEN OF THE PARTIES ON
THE CROP

Both the landlord and the laborer or cropper have statutory
liens on the crop raised, one for rent and advances , and the
other for his wages as & laborer. Art. 3, Agricultural Lien,
Sec. 8771, 8. C. Code, 1842, provides:

Lien of landlord for rent and sdvances.—Every landlord leag-
Ing land for agricultural purposes shall have a prior and pre-
ferred lien for his rent to the extent of all crops raised on
the land leased by him, whether the same be raised by the ten-
ant or other person. No writing or regording shall be neces~
sary to create such lien, but it shall exist Prom the date of
the contract, whather the same be in ¥riting or verbal, and the
lsndlord and his assigns shall have the right to enforcé such
lien in the same manner, upon the same conditions, and subject
to the same restrictions as are provided in this Article for
persons making advances for agricultural purposes. And subject
to the liens hereinafter provided for, and enforcible in the
same way, the landlord and his assigns shall have a lien on all
the crops raised by the tenant for all advances wade by the
landlord to such tenant during the year.

Under this section, the landlovd's lien for rent extended to
and covered the share of the third person and the crop raised
by him as a share cropper with the tenant. Hamilton v. Blontonm,
107 8. C. 142, 92 5. B 275,

Sec, 8772—iaborar's tisn on crops.— Laborers who assist in
making any crop on shares, or for wages in money or other val-
ushle consideration, shall have a lien thereon to the extent of
the amount due them for such labor, next in priority to the
lien of the landlord for rent; and as between such laborers
there shall be no preference. Such portion of the crop to them
bélonging, or such amount of money ar other valuable consider-

ation as may be due them, shall be recoverable by an action in

any court of competent jurisdiction. .

Under this section a laborer or share cropper has a lien
upon the crop next in priority to the landlord's lien for rent
and is necessarily senior to a mortgage on the crop for ferti-
lizer. Birt v. Greene and Co.; 127 S. ©. 70, 180 S. £ 747:
Hamilton v.’ Blanton, -ante. ‘ "’

A sharecropper who has not been paid has & lien next in
priority to the landlord's lien for rent on all crops raised,

regardless of the question of division, and if & bank as erop:

mortgagee seizes any of the crop and appropriates the proceeds
to its own use, it is liable to. the sharecropper for conver-
sion.. Dupon v. Home Bank, 1329 S..C. 283, 124 S. K, 12

8ec. B773—Rank of llens for rent, for labor, and for ayp~

plies: The lapdlord shall have a. lien on the crops of his
tenant for his rent in preference to all other liens. Lahorers
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who assist in making any crop shall have s lien thereon to the
extent of the amount due them for such labor, next in priority
to the landlord, and as between such laborers there shall be no
preference. All other liens for agricul tural supyliés shall be
paid next after the satisfaction of the lions of the landlord
and laborer, and shall rank in other respects as they would
under existing laws. ‘

Sec. 8774~ Indexing liens for advances: Every lien for ad-
vances shall be indexed in -the Office of the Register of Mesne
Conveyances or Clerk of the Court % * % of the county in which
the lienor resides within 30 days from the date of the lien,
and the 1udexing of the said llen ghall coustitute notlce
thereof to all third persons and entitle the same to the bene-
fits of this article % % *,

Sec.: 8775~-This section provides for the selzure and sale of
the crops upon proof to the clerk that the person to whow ad-~
vances have been made is about to sell or dispose of hig erop,
or is about to defeat the lien in any other way; with a provi-
sion permitiing the person to whom the advances have been made
to have a hearing befpre the. Court of Common Pleas of the
county in which he resides. The statute resds:

Clerk may selze crop, ete.—If any perscon making Such ad~
vances shall prove, hy affldavit, to the satlsfaction of tho
Clerk of Court of the county in which such crop is, that the
person to whom such advanpes have been made is about to sell or
dispose of his erop, or in any other way 15 about to defeat the
lien hereinbefore provided for, accompanied with a statement of
the amount then due, it shall be legal fur him to issup a War=-
rant directed to any of the sheriffs of this state, requiring
them to seize  the said. .crop and, after due notice, soll the
same for cash, pay over the net proceeds thereol, or so much
thereof as may be necessary, in extinguishment of the amount
then due; provided, however, thal if the person to Whim such
advences have been made shall within 30 days after Buch sale
has heen made give motice in writing to the sheriff, pccompa-
nied with an affidavit to this effect, that the smount clatmed
16 not justly due, then {t shall be the duty ol said sheriff to
hold the proceeds of such sals subject to the decislon: of tha
court upon an dissue which shall be made up and set down for
‘trial at the next succeeding torm of the Court of Common Ploas
for the county in whioh the person to whom such advances have
been made resides, in which the person who makes such advances
shall be the actor. ‘

Sac. B778~~Whan 1ljen creditor may proceed befora debt be-
comas due.~~In case any portion of the crop 18 removed from the
land rented or leased, and” the proceeds thoreof not applied to
peyment. of the rent -for the year, or to the other liens herein
provided for, snd this faet shall be made to appear by affida-
vit, persons holding liens herein provided shall have the right
to proceed to collect the Yiehs which will become due for rent
and advances in the same Way as if the sum had become due ac-
cording to contract hefore such removal,

Persons other than the landlord supplying advancements aof
provisions, supplies, and other articles for ‘agrienltural pure
poses, have .a lien (under Sec., §776) upon such provisions and
supplies in preference to all other llens existing or othorwise
until the same shall have been eonsumed in the use, If tha
party to whom such supplies have been advanced shall endeavor
to dispose of such aupplies, or make them limble for his dabta,
then the party making the advances has the same remedy and
means of enforeing his lien as provided for agricul tural sup-
plies. ‘

IF CROPPER VIOLATES
AGREEMENT

UThis apd the next headiny are Latardepsndent sad akould be resd togethar,)

Civil Code of 8. C., 1842, vol. IV, Sec, 7032-1-10:

Art. 3, Labor and Labor Laws: Any person who shall contract
with another to render him personal service of any kind, and
shall thereafter fraudulently ond with malicious intent to in-
jure his employer, fail or refuse to render such service as
agrapd upon, shall be deemed guilty of a misdemesnor.

Bec, 7030~1; any person who shall hereafter contract to re- .
ceive from another person service of any kind and to compensate
him therefor, and shall. thereafter fraudulently or with mali-
cious intent to injure his employee, fail or refuse to receive

(6) REMEDY,
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such service, or to make compensation as agreed upon, shall he
deemed guilty of a misdemeanor. .

Sec. 70302, any person who shell hereafter . contract with
snother to render personal service of any kind to him, and
shall thereafter fraudulently and with maliclous intent to in-
jure the employer, procure advances in money or other thing of
value from him, with intent not to-render the service agreed
upon, and who shall thereafter, with like intent, fail or re-
fuse to perform the service agreed upon, shall be deemed guilty
of a misdemeanor.

Sec. 7030-3, this section deals in the same general terms of
the failure of the employer to make agreed advances with mali-
cious intent to injure the employee.

Sec. 7030-4 is the first: section of. this article that specif-
ieally recognizeé payment in a share of the crops:

‘Such contract shall clearly set forth the conditions upon
which the laborer or lsborers are engaged to work, embracing
the length of time, the amount of money to be paid, and when;
if 1t be on shares of the crops, what portion or portions
thereof.

If the contract is verbel, it must be witnessed by two dis-
interested witnesses not related to the parties in the sixth
degree. No transfer or assignment of the contract can he made.

Sec. 7030-5 provides for registration of such contracts
where théy are in writing., . )

Sec. 7030~6~-This section provides penalties for violation
of Sec. 7030 to Sec. 7030-5.

Under these sectiouns fraud, and maliclous intent to injure,
must be alleged and proven. .

When the crop has been raised the landlord has his lien
under Sec. 8771 for rent and advances,’be the other party ten~
ant or cropper, and the remedies given under Sec. 8774 to 8778.
[Ante, under (5).7

(7) REMEDY, 'IF LANDLORD VIOLATES
AGREEMENT .

The Civil Code of 8. C., 1942, Sec. 70380-6, prescribes the
method of making contracts for labor and for punishment for
breach of such contracts by either party with malicious intent.

Such contracts may be either verbal or written (Sec. 7030-4);
and may be registered by either party ‘('7'030—5) »  Sec. 7030-8
provides that there shall be no conviction under Sec. 7030-5
unless warrant is issued within 30 days from the commission of
the offense, and declares that thosé sections shall not be op-
erative where the inducement for any contract is money or other
thing of value, advanced to or for the employee, prior to the
commencenent. of the services thereunder. Such contracts are
declared nuil and void.

Sec. 7030—7 provides that all contracts made between owners
of land * ¥ # ‘and’ laborers shall be witnessed by one or more
disinterested persons, and, at the request of either party, be
auly executed before a maglstrate, whose duty 1t 1s to read and
explain the same to the parties. .Such contracts shall clearly
set forth the condit,iqns upon which the laborer or laborers en-~
&age to work, embracing the length of time, the amount of money
to be paid, and when; if it be on shares of crops

s what portion
of the crop or crops. I .

Sec, 7030-8

~Cropa to bs divided by ¢ :
Whenever labo | y disinterested person:

rers perform under contract on shares of trop, or
N . erop or. crops: shall. be gathered .and divided off
efore 1ts removal from the place whare it is planted, har-
vested, or gathered, such division to 'be nade by a disinter~
ested person, when desired by either party to the contract.
8uch disinterested party shall be chosen by and with the con-
whenever ‘the parties fall to
¥;:or, if complaint is made
made, within ten days after

sent of the contracting ‘parties;
agree upon and disinterested part
that the division has been unfairly
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such division, it shall be the duty of the Maglstrate reslding
nearest to the place where such crop or crops are planted, hare-
vested, or gathered, to cause, under his lmmediate supervision,
such eguitable division as may be stipulated {n the contract
¥ % & , When such division has been made, sach party shall be
free to dispose of their several portions as to him, ar her, or
them, may sSeem fit; provided, that if elther parly be in debt
to the othey for any obligation incurred under contract, the
amount of saild indebtedness may be then and thers settled and
‘pald by such portion of the share or shares of the partiss so
indebted as may be agreed upon by the partiss themselves, or
set apart by the Magistrate, or any party chosen to divide sald
crop or crops.

Sec. 7030-9 makes it a misdemeanor for a person fraudulently
to secure advances in a lease or erop-sharing contract, s
then refuse to cultivate the land. It is also & misdemecanor
for a lessor or landowner to withhold pesceful entry snd pos-
session of the land.

Sec. 7030-10 makes it & misdemeanor for any persoh to entice
away any tenant or leborer under contract with another, or to
enploy such laborer knowingly.

Sec. 7030-11 provides for the payment of all laborers ou
plantations in lawful wmoney unless otherwise provided by spe-
cial contract.

In addition to these provisions [headings (6) and (7) here-
in] the laborer (cropper) hes his lien under Sec. B772, and
could maintain an action for breach of contract against the
Iandlord where the circumstances warranted,

TENNESSEE
(1) LANDLORD AND TENANT, WHEN

There 1s no statutory definition of the relation of landlord
and ‘tenant as applied to share-cropping contracts in Tennossee.
Michie's Digest of Tennessee Reports, p. 410, cites the definie
tion of the landlord and tenant relationship in Bouvier's Law
Dictionary, vol. II, p. 116, as follows:

The term landlord-and-tenant denotes the relationship whivh
subsists by virtue of a ocontract express or implied batween two
or wmore persons: for the possession or ostupation of lands or
tenements either for a definite period, from year to yonr, for
life, or at will.

The relationshlp does not rest upon the landiord's title,
but upon the agreement between the parties, followed by the
possession of the premises by the tenant under the agreement.
(Beasley v. Gregory, 2 Tenn. App. 378). A tenant in the popu-
lar sense 1s one who is in occupation of land snd tenements,
‘title to which is in another, the terms of whose occupation are
defined by the agreement. [Natropolitan Life Insurance Company
v. Hoore, 167 Tenn. (3 Besler) 620, 73 §. W. 2d 1050.] An
express contract is unnecessary and tenancy way be inferred
from the conversations and sctions of the parties. [lalrd u.
Rigdle, 53 Tenn. (8 Halsk) 620.7 Where Premiges are accupled
88 an incident of employment, the relation of landlord and ten-
ent is not thereby created, Upon termination of the employwent,
the right of occcupancy ceases and the servant becomes a tres-
passer. [Croom v. Retchman, & Tenn. Clu. App. (2tgding) 86,7

Tiffany, in his work on real property (vol, I, p. 121), with
relation to landlords and tenants, says;

If the effect’ of the arrangement is to give the cultivator
the possession of the land, the exclusive posgession a8 1t is
freguently termed, a tenancy is oreated.

-Although Tennessee statutes do not declare what the rela-
tionship is when a landowner ‘agrees with another party to culw
tivate his land for a share of the erops, undoubtedly the
general rule of tenancy would hold.’
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(2) EMPLOYER AND CROPPER, WHEN

Although the Tennessee statutes make frequent reference to
share-croppers in giving landlords lien on crops ralsed on
their lands, and frequently use the phrase "tenant or share
cropper," they, nevertheless, do not define what a sharecropper
isy nor what is his relation with the owner of the land.

In the case of NcCutchin v, Taylor, 79 Tenn. 259, the court
held that an agreement to give a part of the crop in considera-
tion of the labor of tillage is as much a hiring as an under~
taking to pay in money.

The distinction between a tenant and cropper does not appear
to have been drawn by any of the Tennessee cases, or by the
statutes. It has been distinctly drawn in a California case
arising in the United States District Court, in the opinion in
which among many cases cited there are a number heretofore re-
viewed in this Memorandum under this heading, The case of
0'Brisn v, Nebd (1921), 279 Federal 117, reviews & number pof
cases drawing the distinction between tenant and cropper, and
in the opinion the court states the cese as follows!

Cropping contracts between an owner of land and an alion
Japanese resident, designated as the "cropper," by which the
owner omployed the cropper to cultivate the land for four
years, with the right to occupy a house thereon, using tho
house, machinery, and tools of the owner, who resorved general
pogsession of the land, the cropper to receive for his services
one-half of the crops after they were harvested, "provided,
that the cropper shall) have no interest or estate whatsosver in
the land described herein"; held, not tn creste the relation-
ship of landlord and Lenant, nor to vest the alien with an
interest in the land, which rendered the contract involved as
in violation of the California Alien Land Law of November, 1820.

In the last case cited above, the court cites and quotes
from Taylor v. Donahue,
guishing between tenant and cropper, as follows:

The distinction betwean a tenant and a rropper is that o
tenant has an estate in the land for a given time, and a right
of property in the crops, and hence makes tha division thereofl
between himself and the landlord in case of an agreement upon
sharesy while a ecropper has no estate in the land, nor owner~

ship of the crops, but is merely a servant, and receives his
ghare of the crops from the landlord, in whom the title is, It

is always a question of the construction of the agresment under’

which the parties are acting.

The cases cited by the court arose in many parts of the
United States, but among them were the following from States
included in this Memorandum, and which have already been re-
viewed under the different State headings:

NcNeely v, Hart, ga N, C. 63, 51 Am. Dec, 3%7.

Brazier v, Ansley, g3 N. C. 12, 51 4m. Dec. qo08.

Hunt v, Natkews, 152 Ala. 286, 31 So, G613,

Hudgins v. Nood, 72 N. C. a56.

Pearson v., Lafferty, 197 No. App. 123, 193 S. W 40.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

‘A contract by a laborer with a landowner to farm on the
shares does not creste a partnership, but they are tenants in
common of the crop, and each mgy sell or mortgage his respec~
tive interest.

Jones v. Chamberlain, 52 Tenn. 210 (28491),
Nann v. Taylor, 5a Tenn. aby (a871),
Hunt v, Wing, 54 Tenn. 139 (18yal.

In Xann v, Taylor, ante, the court said:

The contract between Long and Barrier is one of a character
now frequently made in this country, and partakes of the nature
of & contract between landlord and tenant, wheraeby tenant
agrees to cultivate the land and pay a share of the crops to
the landlord, rather than a contraoct of partnership.

If the agreement is for & division of specific crops, the
owner of the land and the occupnnt are regarded as tenants in

135 Wia, 513, 103 ¥. ¥, 2099, distin-
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common of these crops.  Farming on shares makes.the .owner of
the land and the farmer tenants in common of the orop.  Thus, a
contract by which A should have possession of B's farm and put
in crops on shares, makes them tenants in common of the crops)
and A may s8ll or mortgage his share of the crops. Where the
owner of the farm was to furnish teams and fodder, fuel, seed,
and farm implements, and the other party do the work, cultivate
and secure the crops, ond these were to be divided between them
in cortain proportions; 1t was held to constitute a tenancy in
common of the crops.

In the case of Aunt v, Ning, the court said:

While those contracts by which the laborer undertakes to
make a crop for a given share of it do not create a partnership
baetween the parties, as was decided by this court in the case
of Nann v, Taylor, yet they are owners in common of the crop.

In Jones u, Chanberlaln, anie, 1t was held that an oral lien
glven to the landowner for supplies was not enforcible. Jones
and one Harwell entered into a written agreement by which
flarwell was to cultivate Jones' land, and each was to share
equally in the crops. It was, thereafter, orally agreed that
Harwell's half should stand good for advances wade during the
year. Hamell subsequently conveyed his one-half intervest to
Chamberlain to secure an indebtedness, which conveyance was
recorded. After the crop had been harvested, Jones secured
possession and sold it, keeping the proceeds to pay for his
advances. Chamberlain sued to recover the value of one-half of
the crop from Jones, but the Trial Court held that Jones had a
superior right under his claim for supplies. This decision was
reversed, and in reversing it the Supreme Court of Tennessee
58ys

We are of opinion that an agreement for the conveyance of a
crop to he raised and gathered 1s such an agreemont for the
conveyance of personal estate that 4t would be void as to
creditors or subsequent purchasers for value - without registra-
tion, Mr. Washburn (vol. I, p. 487) states as the Fesult from
o variety of cases that "farming on shares muekes the owner of
the land and the farmer tenants in common of the crops. Thus,
a contract by which A should have possession of B's farm and
put in crops on shares, makes them tenants in common of the
crops and A may sell or mortgage his share of.the crops.” It
appears that if the tenant: can mortgage his share of growing

erops, to make the conveyance effectual as against creditors
the conveyance must be reglstered.

[But see (4). under chart]

(4) TITLE TO CROP PRIOR TO
DIVISION

Although the cases citéd under "(8) Tenants in Gommon of the
Crop, When" of this Memorandum for this State, hold the land-
lord and sharecropper to be tenants in common of the crop,
those cases were declded .prior to 1927, and in that year the
legislature modified the previous statute in a manner which may
throw new light on these declsions.

Sec. 8027, Williams' Tennessee Code, 19834, provides as
followst :

Sac. 8027—Part of crop resarved to landlord.~—Nothing in
this law shall affect the portion of the crop reserved as rent
by the landlord of a share cropper, or for the rent or use of
land producing same, whather divided or undivided, 1t being the
intention to treat the title to such portion aof the crop as
vested in the landlord, unless the contiract expressly provides
otherwise, (L. 1823, ch. 71; L. 1827, ch. 33.) .

Sac. B028 provides that the purchaser of a érop from a ten-
ant, with the landlord's written permission to sell, shall
issue check in payment to the landlord end tenant jointly, and
before such check is cashed it shall have endorsed on the back
thereof the genuine sgignature of the landlord or his duly au~
thorized agent. ‘

In the case of Schosnlow-Steiner Trunk Company u. Hllder-
brand, 152 Tenn. 166, 274 8. ¥, 644 (1825), it was held that
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under a contract creating a third and fourth tenancy, the title
to the crop was in the tenant, and the landlord could not re~
cover in an action for coriversion against mortgagees of the
tenant who had taken possession of the crop. The court said:

The evidence shows that at the time the defendant, Hilder-
brand, shipped and delivered some cotton * ® % , there had been
no division of same between him (Hilderbrand) and complainant,
and the title to the whole of the cotton was in the defendant,
Hilderbrand, and complainant had no claim in rem to the same
until a division thereof had been made between complainant and
saild Hilderbrand, and, therefore, complainant could not recover
the value of its undivided one~fourth interest in sald cotton.

The court cites 16 Ruling Case Law, p. 912, as follows:

The fect that the rent is payable in property instead of
money - does not, until the property has been turned over to the
landlord, confer any title thereto upon him. Thus in case of a
lease of farming lands where the rent i1s a certain amount of
the crops, no title to the crops vests in the landlord until
they are set apart to him,

The court then pointed out that under the statute giving the
landlord a lien on the crop to secure his rent, there was no
distinction made between a rental contract whereby the rent was
payable in part of the crops or in money. It was then stated
that under the decisions of this State, the landlord's lien
gave him "no property in, or right to, the crop."

(5) LIEN OF THE PARTIES ON
THE CROP

A-—Landiord's lien,~The landlord has a lien on the crops
raised on his land during any year for his rent for that year,
as specifically provided in the following sections of the Code:

Section 8017—Rent Vien on .crop inures to benefit of as-
algnes or person controlling land: A landlord and one control-
ling land by lease or otherwise shall have a lien on all crops
growing on- the land during the year for the payment of the rent
for the year, whether the contract of rental be verbal or in
writing, and  this lien shall inure to the benefit of the as-
signee of the lienor. (Laws of '23, ch. 71).

Section 80i8.—Also he shall have a like lien on all crops of
tenants or share c¢roppers grown during the year on the land,

~ for the payment of necessary food; household fuel, money, and
" clothing supplied during the year to such tenant or share crop-
per, or those dependent upon him.

Section 8019.—Also he shall have alike lien on all crops of
tenant or share cropper grown during the year on the land for
the payment of necessary fertilizer, implements, work stock,
feed for stock, seed, labor, and insecticide furnished to, and
used by, such tenant or share cropper in the production of the
crops. .

- 8mction 8020—Foregoing liena on equality, but superfor to
all other llens: The liens mentioned in the three preceding
sections shall all be upon equality, but all shall be superior
to "all other incumbrances, liens,  levy, or contract on said
crops, regardless of  the date of such other incumbrance, lien,
levy, or contract.

Sec. 8023 provides that a purchaser, with or without notice,
of a crop subject to any such lien shall be liable to the lien
holder for the value of the crop, or any part of it, so pur-
chased, not, however, to exceed the amount of rent due, &nd/or
supplies furnished, and costs incurred in collecting same, if
the crop, or part thereof, 1s delivered to or taken possession
of . by such purchaser before July 1 after the Ccrop year; pro-
‘vided, the lien holder :shall bring his suit against the pur-
chaser within one year from the date of delivery to, or posses-
slon taken by the latter.

Sec. 8024 provides that any factor selling tenant's crops
and applying the proceeds to indebtedness due him is liable for
rent whether he has notice of the lien or not. ‘

Sec. 8025 makes it a misdemesnor to dispose of any crop sub—

Ject to landlord's lien for rent, with the purpose of depriving
the owner of any such indebtedness. '

It was held in Keacham v. Herndon, 86 Tenn. 366, ¢ S N
241, that under & contract by which it was sgreed that the
landlord should furnish the tenant his supplies and should re-
tain possession and control of the crop and sell it, and should
pay one-half of the proceeds to the tenant after paying himself
for supplies furnished, the rights of the tenant's mortgegee,
even without notice of the terms of sald contract, must be
postponed to those of the lendlord under the contract.

In Bramlett v. FHurley, 160 Tenn, 653, 28 8. ¥. 2d, 633
(1930}, it was held that the landlord's lien for work stock
furnished the temant is limited to the value of such stock to
the production of the particular year's crop, and that the
landlord could not, therefore, enforce as a lien upon the crop,
a purchase-money note given for two horses. In the opinion the
court said:

We think it manifest that this lien was intended to apply to
8 current year .and crop only ¥ # % ., The lien {8 not a con-
tinuing lien, but is restricted to supplies and furnishings
fuxnished year by year in contribution to the making of the
crop of the year., In so far only as the supplies or furnish-

ings are to go into a given erop, and contribute to 1ts making,
is the lien to be recognized,

The editor's note on sec. 8017 of the code, glving a history

" of landlords' liens on crops, makes the following observatlon:

The history of landlord-liens in the State indicates an unw
varying purpose to extend and increase the protection afforded
by its laws. [Hunter v. Horrisom, i15q Tenn. (1 Smith) 500, 288
S. ¥. 355.]

B.~—S8hare Cropper's llen.—Tennessee statutes specifically
glve a farm laborer a lien for his wages on the crop ralsed by
his effort. :

Section 80J% (Williams' Tennesseo Code, 1034)—Lien upon
crops: When :any person shall perform any labor or render serv-
ice to another in accordance with a contract, written or ver-
bal, for cultivating the soil, and shall produce a crop, ha
shall have a lien upon the crop produced which shall be the
result of his labor, for the payment of such compensation or
wagas as agreed upon in the contract.

Section 80|6—Extent of Vien and enforcemsnt: This len
shall exist three months from the 18th day of November of the
year in which the labor is performed; provided, that an account
of such labor rendered be sworn to before some Justice of the
Peace or Clerk of the Court, showing the right of attachmont.

Sectlon 8016,—This lien shall in no wise abridge or inter-
fere with the landlord's lien for rent and supplies; but the
same shall be second to the landlord's lien, and no other.

These statutes seem ample to give the sharecropper a lien
on the crop for his share thereof, but there have been no
Tennessee cases found in which any of these sections have heen

interpreted.

(6) REMEDY, IF CROPPER VIOLATES

AGREEMENT
Section 8022 (Williams' Tennessee Code of 1884):

All crop liens may be enforced in o Court of competent ju-
risdiction by original suit, execution, and levy, or by original
sult, attachment, and garnishment, and all or any numher of
demands may be joined in one sult, or each established 1in a
separate suit, Before any proceeding, * % ¢ the lien holder
shall itemize his claim, and himself or agent make affidavit in
the manner required by law, in which affidavit it shall be
stated that claim is correct, owing, unpaid, and bona fide, and
not subject to any set-off or credit.

For the protection of both landowners and laborers and

"croppers" from intimidation, Sec. 11037 of the Criminal Stat~
utes of Tennessee (Williams' Tennessee Code of 1934) provides:

It shall be a felony for any night rider or other‘parson by
threats, written or verbal, or by intimidation in any form to
compel or seek to compel one. having a hired laborer, share
cropper, . or tenant on his place, to dismiss them, or any of
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them, from employment without due cause, or for any night rider

or other person by threats, written or verbal, or by intimida-
tion in any form, to compel or seek to compel hired laborers,
share croppers, or tenants, or their families, to vacate under
fear or compulsion, the premises they have occupied. Any per-
son convicted under this Section shall be punished by imprison~
ment in the penitentiary for not less than three years, and not
more than 15 years. (1915, ch. 15, Sec. 2.)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

Being a tenant in common of the crop, the cropper can main-
tain an action for partition, can recover for conversion, can
interplead for his share of the crop, and can mortgage or sell
his share of the crop which his labor produced.

Vol. IV, law and Contemporary Problem, p. 543.

Hunt v. Wing, 57 Tenn., 139 (18%2).

Jones v, Chamberlain, 52 Tenn. 211 (1871,

If the action be one for hreach of contract, as where the
landlord failed to furnish supplies or money to make the crop,
the measure of damages is the value of the share, less neces—
sary expenditures, not including labor, and less such sums as
the sharecropper may have earned in other employment. MNatthews
v. Fostar, 238 S, N. 317 (Tex. Civ. 4dpp. 1923/.

TEXAS
(1) LANDLORD AND TENANT, WHEN

The most recent decision of the Supreme Court of Texas dis-
tinguishing the relationship of landlord and tenant from that
of employer and cropper, in crop-sharing contracts, is Rrown v,
Johnson, 118 Tex. Rep, 143, 12 S. W, 2d 543 {1928), The case

came before the Court in an agreed statement of facts, which

were:

In December, 1924, appelles rented the land involved in- this
sguit * * % for the year 1925, and agreed to pay as rent for
sald land one-third of all grain, and one-Tourth of all cotton
ralgsed thereon. ‘The appellee, of his own volition, enterad
into a contract with appellant for him t6 cultivate the land
during the year 1925, the terms of sajid contract being as fol-
Llows: -

Appellee was to furnlsh the appellant the land, teams, tools
and sead for the cultivation of sald land, and appellant was to
cultivate the land, gather and sell the eropg thersfrom, and
when crops were sold, appellee was to recelve from appellant
one-half of the proceeds arising from the sale. The crops were
not to be divided in kind.

The question submitted to ‘the Supreme Court for adjudication
was whether the trial court erred in holding that the relation-
ship of landlord and tensnt existed between appellee, Johnson,
(the tenant of the owners of the land on which the crops were
grown), and the appellant, Brown, (the grower of such crops
under his contract with appellee).

The Supreme Court said:

It 18 our opinion that the question propounded must be an—
swered in the affirmative (that is, that the Trial Court did
err) under the facts stated in the certificate. The relation-
ship of landlord and tenant is a question of fact, like that of
possession, and may be proved by parole svidence. ILikewlse,
the alleged relationship may be thus disproved.
action Tor rent, the relationship of landlord and tenant must
exist., ® ¥ * To create the relationship of landlord and tenant
no particular words are necessary but it is indispensable that
1t should appear to have been the intention of one party to
dispossess himself of the premises and of the other party to
oceupy them. According to the certificate the ‘legal rights
of “the appellee, Johnson, are held dependent upon & proper
construction of the Landlord and Tenant Act as expressed in
Articles B5222-5239. Those rights are primarily based on the
contract he made with the owners of the fee in the lands cul-
tivated by the appellant. The contract glves the appellee the
exclusive possession of these lands with the right to use them
during the term of his contract. % % * The relationship of
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landlord and tenant between himself and the owners of the fee
was established by virtue of the terms of this contract. ® % %

A casual reading of our Landlord and Tenant Law demonstrates
that one of the essentials of a valid lease of the premises
whereby the relatlonship of landlord and tenant is established
1s that exclusive possession of the premises rightfully belong-
ing to one party is transferred to another, and that the rela-
tionship of landlord and tenant is established. As sald by the
Court of Criminal Appeals in lLane v. State, 20 Tex. Criminal
Appeals 593, 276 S, ¥, 712, "It Ls true that the appellant was
a mere tenant on the premlses owned by the prosecuting witness,
but, under the undisputed testimony, his right to the posses—
sion of saild property was unquestioned, and neither the land-
lord nor any other person had & right to become a trespasser
thereon and to thereby destroy the frults of his labor." * & %
¥o other elements of the Landlord and Tenant Act are to be
found in the relationship of the parties growing out of this
contract, and as the appellee set out to exevrcise the right
given by the law to a landlord against a defaulting temant in
this case, when under the circumstances he was not entitled to
do s0, 1t appears that the proceadings wore wrongful and the
appellee acquired no rights thereunder, as a landlord, hy vir-
tue of the terms of the Landlord and Tenant Act.

(2) EMPLOYER AND CROPPER, WHEN

In Brown v, Johnson, anig, the Supreme Court cited the case
of Criy v. J. W. fass Hardware Company, 278 S, N. 450 (1935),
from the Court of Civil Appeals, where the distinction between
a tenant and a mere cropper ls stated thus:

The distinction between a mere cropper and a tenant, enti-
tling the tenant to a homestead right in tho premises, is clear;
ong hus the possession of the premises for a fixed time exclu-
sive of the landlord, the other has not. Tho possession of the
land 1s wilth the owner as against a mere cropper because a mere
cropper 1s in the status of an employesc, one hired to work the
land and to be compensated by a sharve of the crop raised, with
the right only to ingress and egress on the property. This is
not so0 as to the tenant, who has & substantial right in the
land itself for a fixed time.

The Court then quotes from 12 Cyc. 979, as follows:

The intention of the partles as expressed in the language
they have used, interpreted in the light of surrounding clroum-
stances, controls in determining whether or not a glven con-
tract constitutes the cultivator a cropper. If the language
used dmports a present demise of any character in the land
pagsas to the occupler, or by which he obtains the right of
exclusive possession, the contract bocomes one of leass, and
the relation of landlord and tenant 18 created. If, on the
other hand, there be mno language in the contract importing a
conveyance of any lnterest in the land, but Dby the express
terms of the contract the general possession of the land is
reservod in the owner, the occupant becomes 'a mera cropper.
woWR .

The factor is "the right  of exclusive possession® as to the
legal effact of the contract, and not "the shares of the crop"
only. In other words, when the contract evinces the intentlon,
as here, of "renting land," and not merely a hiring "to work
the land," the relattonship of landlord .and tenant legally
oxista.

(3) TENANTS IN COMMON OF THE
CROP, WHEN

In Texas, when the relationship 1s determined to be that of
landlord and eropper, it follows that the parties are tenants
in common of the crop. In the case of Rogers v.  Prazer Brothers
and Company, (D.4. 108, 8. K. 737, 1908}, the action was brought
by the payee on a note executed by the cultivator and secured
hy mortgage on the first four bales of cotton grown on-the

Rogers farm, against the landowner for conversion of such cot-

ton. The defense get up the fact that Sigmoskl, the cultiva~
tor, has sold his interest to him. The ruurt affirmed & judg-
ment for the plaintiff mortgagee, and said:

The testimony shows that Signoski entered into a verbal
contract with the appellant (the landowner) for the cultiva-
tion of 40 acres of land during 1804. By the terms of such
contract appellant was to furnish the land, teams, and tools,
and sald Signoski was to cultivate the land and make a crop



thereon, get appellant's wood for him, feed his stock; make his
fires, and milk his cows, for all of which he was to receive
one~half of the crop and the appellsant the other half. This is
not -an ordinary rental contract, creating the relation of land-
lord and tenant between the parties. It was renting on shares
whereby appellant and Signoski each acquired title to ‘an un-

identified half interest of the crop grown upnn the land, and
made them tensnts in common of the erop.

In Turner v. First Nationel Bank (C.4.) 234 S. W. 828 (1921),
the cultivator's mortgagee brought an action to foreclose on a
recorded mortgage lien on the crop of cotton raised by Vaughn
on the farm of Corley., - Tumer was made a party defendant as
having bought one bale of cotton, which was covered by the
mortgage, from Vaughn and converted it to ‘his own use. - The
trial court held that a landowner and cropper relationship ex~
isted, and that, therefore, Corley and Vaughn were tenants in
common of the crop, and gdve judgment for plaintiff for one~
half of the value of the bale of cotton (Vaughn's interest).
This judgment was reversed upon the finding that the court had
erred because the contract had establishell a landlord and ten~
ant relationship instead of that of landowner and cropper. The
court pointed out that the landowner had used the word "rent"
in- his testimony, saying that the verb "to rent"™ meant to "let
out™ or "lease,"” and showed the intent to create an interest in
the land.

In the case of Jocoe v. Nash and Company, (C.A.) 236 S. K.
235 (1921), the action was brought by the cultivator's mortga~
geé against the landowner and the cultivator. In reversing the
Judgment for the plaintiff because of an insufficient showing
of facts, the court said:

Notwithstanding the agreement was that V. & B. would share
the crops produced equally with Jacoe, yet if the understanding
was such as to put the entire title to the erops in V. & B.
with & lien 1in favor of Jacoe to secure the payment of the one-
half, then the relation of landlord and tenant would thereby be
created, so that Jacoe would not have a specific interest in
the crops themselves, but only a Jandlord's lien against them
to enforpe payment as rent of the one~half. On the other hand,
1f the terms of the agreement were not such. as to reveal an
intention to this effect, but were only those which ordinarily
exlst between a Jlandlord and. the person, to whom he lets his
lend on the halves, then, in that event, Jacoe would not merely
have & landlord's lien. on the crops to secure the. payment of
rent, but he would have a specific one-half unidentified inter-
eétgin whatever msy. have grown on the land, and he and V. & B,
would be tenants in common of all such crops * #* # , In the.
latter instance Jacoe wopuld have title to an unidentified one-
half interest in the crops grown on the land, which would not
be subject to mortgage by V. & B. and as to which no landlord's
lien could exist to be waived by Jacoe.:

See also:

Horsley v. Noss and Penmnington, g Tcx. App. ‘g41 (1893).
Tignor V. Toney, 13 Tex. Civ. 4dpp. 518, 35 S. N, 88 (1801).
Fagan v. Vogt, 36 Tex. Civ. App. 5§28, 80 S. N. 664 (1904).
Borrett v. Govan, 241 8. W. 276, Tex. Civ. App. (19a2).
Rosser v. Cole, 226 8. W. 510 (1031).

(4) TITLE TO CROP PRIOR TO
DIVISION

When the relatignship between the parties' is that of land-
lord and tenant, title to the crop produced is in thé lessee or
tenant, and the landlord has a statutory lien on the crop for
his rent. (See Art. 5222, Vernon'
heading.)

. When the relationship is that of landlord and cropper, there
is no lfen for the rent sinte the landlord has an interest in
the specific property. Rosser v. Cole (C. 4.), 228 8. W. 510
(1920); Brown v. Johnson, 118 Tex. Rep. p. 143, 12 8. N. 24,
643 -(1929). o S '

. In the case of Rosser v. Cole .(ante), the action was brought
by. .the laendowner against the cultivator for refusal to make a

.Texas Statutes, under next’
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division of the crop. The deferise was a general denlal and a
cross action for wrongful ‘and malicious issuance of several
writs of sequestration. The court affirmed a judgment for the
defendant upon his cross action, holding that the parties were
tenants din common of the crop, and that, therefore, there was
no statutory lien in the landowner for his rent.

In Spurlock v. Hilbrun (C.4.) 32° 8. ¥. 2d, 393 (1830), it
was held that under the statute the landlord has a lien for
advances superior to that of a prior mortgage executed by the
tenant. In that case the facts show that the relationship was
that of landlord and tenant.

When the relationship is that of landlord and cropper, they
are tenants in common of the crop [see under chart (3)7, and
each has title to his undivided one-half thereof'.

The landlord in a landlord-and-tenant relationship does not
become the owner of the ugreed share of the crop until it is
matured: and divided. [Trimly & B.V. Rallway v. Doke, (C.A.}
152 8. K, 1174; Willioms v. King, 206 S. W. 106.7]

(5) LIEN OF THE PARTIES ON
THE CROP

The Texas Legislature in 1915 enacted a statute (Acts of
19186, p. 77), setting maximum rentals of one~third the value of
the grain, and one~fourth the value of the cotton where the
land was cultivated by a tenant who furnished everything except
the land, and maximum rentals of one-half the value of the
grain and one-half the value of the cotton where the landlord
furnished everything except the labor. The statute provided
that leases reserving rent exceeding those amounts should be
unenforcible, and that there should be no landlord's lien for
rent, and that 1f the landlord sought to collect more then the

maximum rentals, the tenant could recover double the full

amount of such rentals.

This statute was held unconstitutional by the Texas Supreme
Court in the case of Culberson v. Ashford, 118 Tex. 451, I8
S. N. 2d, 585 (1929). Following the decision in that case, how—
ever, the legislature re-enacted the rent limitations statute,
eliminating the provision directly limiting rentals and author-
izing double damages, but providing that there should be no
landlord lien either for rent or for supplies furnished, where
the rental exceeded the shares named in the previous statute.

While this statute has not been directly attacked, A. B.
Cotton in his Article on Regulations of Farm Landlord~Tenant

‘Relationships, IV Law and Contemporary Problems, pp. 508-511,

says that dicta in a series of cases beforé the Texas Court of
Civil Appeals indicate that the legislature has power under the
Texas Congtitution 1o abolish the landlord's lien, or to re-
strict it in any way in'which 1t deems best for the public
interest. Commenting further on this statute, A, B. Cotton
says that since it has been held that the Landlord's Lien
Statute does not apply to a cropper's contract, (Brown v.
Johnson, ante, 1920; Rosser v. Cole, 270 S. W. 510, 1920), and
the landlord and cropper are tenants in common of the crop
[Horsley v. Noss, 1893; Tignor v. Tonsy, 18 Tex. (C.4.) 518, 85
8. N. 881, 1896}, the landlord has no need of a lien. Conse-
quently, 1if he desires to secure a greater rental than the
statute permits, he only needs to make a cropping agreement
instead of a lease, and thus hold title to the orop, rather
than a lien on 1t, as security for his rent.

" Where the relationship between the parties to a crop—sharlng
contract is that of landlord and tenant, the landlord acquires
his statutory lien for rent by virtue of the following Article
in Vernon's Texas Statutes, 1936:

Artjcle 5222.—All persons leasing or renting land or tene-
ments .at will, or for a term of years, shall have a preference
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ilen upon the property of the tenant, as hereinafter indicated,
upon such premises and for any rent that may become due, and
for all money and the value of all animals, tools, provisions,
and supplies furnished, or caused to be furnished, by the land-
lord to the tenant to make a crop on such premlses; and to
gather, secure, house, and put the same in condition for mar-
keting, the money, animals, and tools, and provisions, and
supplies so furnished, or cansed to be furnished, being necea-
sary for that purpose, whether the same is to be pald in wmoney,
agricultural products, or other property; and this lien shall
apply only to animals, tools, and other property furnished or
causged to be furnished by the landlord to the tenant, and to
the crop raised on such premises. Provided, further, that all
persons leasing or renting lands or tenements at will, or for
a term of yoears, where the landlord furnishes everything except
the labor and the tenant furnishes the labor, shall have a
preference lien upon the crop or crops grown on such premises
for any rent that may be due, and for all money, provisions,
and supplies furnished, or caused to be furnished, dy the land-
lord to the tenant to make a crop on sich premises; and to
gather, secure, house, put the same in condition for warketing,
the monaey, provisions, and supplies so furnished, or caused to
be furnished, being mnecessary for that purpose, whether the
same 1§ to be held in money, agricultural products, or other
property, and this lien shall apply only to the crop or crops
grown on the premises for the year in which the same is fur-
nished, or caused to be furnished. This Article shall not ap-
ply in any way, or in any case whare any person leases or rents
lands or tenements at will or for & terw of years for agricul-
tural purposes, where the same 1ls cultivated by the tenant who
furnishes everything except the land, and where the landlord
charges a rental of more than one-third of the value of the
grain, and more than one-fourth of the value of the cotton
raised on said land; nor where the landlord furnishes every-
thing except the labor and the tenant furnishes the labor, and
the  landlord directly or indirectly charges & rental of more
than one~half the value of the grain, and more than one~half
the velue of the cotton ralsed on sald land, and any contract
Lor the leasing or renting of land or tenements, st wlll or for
& term of years, far agricultural purposes stipulating or £ix~
ing a higher or greater rental than that herein provided for,
shall not carry any Statutory lien, nor shall such lLlen attach
in favor of the landlord, his aestate, or assigns, upon any of
the property named, nor for the purposes mentioned in this
Artiocle., (Aots 1874, p. B5; P,D, 7418c; G.L. vol. VILI, p, 57;
Acts 1015, p, 77; Acts 1981, ch. 100, sec. 1, p. 171.)

Art. BR23 provides that such preferénce liens shall continue
as to the crops and as to the supplies so long as they remain
on the rented premises, and for one month thereafter, and if
agricultural products are stored in warechouses, the lien at-
taches so long as they remain stored, and that such lien shall
be superior to all liens exempting such property from forced
sale.

Art. B226 provides that the tenant, while the rent snd ad-
vances  remain unpaid, shall not, without the consent of the
landlord, remove or permit to be removed from the premises so0
leased or .rented any agricul tural products produced thereon, or
any of the enimals, tools, or property furnished as aforesaid.

Cropperts lien.,—A statutory lien is given certain classes
of laborers, including far hands, by Art. 5483, which provides
as follows!

Whenever &ny *.% % cook, laborer, or farm haond, male or fe-
male, may labor and perform any service % # % or any farm hand
under or by virtue of any contract or agreement, written or
verbal, with any employer * ®* ¥ , in order to secure the pay-
ment of the amount. dus or owing under such-coniract or agree-
ment, ¥ # * the hereinbefore mentjoned employee shall have a

first lien upon all products or things of value * #* % that may
be created in whole or in part by the labor, or that may be

used by such person or persons, or necessarily connected with'

the performance of' such labor or service * % % ., Provided that
the lien herein given to a farm hand shall be subordinate to
the landlord's lien provided by law,

Section B4#88.—The Jien created by this chapter shall cease
to be operative after six months after the same is fixed, un~
legs sult be brought within said time to enforce said lien,

There . seems to. have been some doubt vhether the preceding
sections would apply to a oropper because of the provlsions of
Art. 5485, which are:
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Artlicle G465 —~Payment of wages: Under the operation of this
law, all wages, it service ba by agreement; performed hy the
day or week, shall be due and payable weekly, or if by the
month, shall be due and payable monthly, all payments to be
made in the lawful money of the United States.

The doubt seems to arise from the language "all payments to
be made in lawful money of the Unlted States."

The overwhelming authorlty is that a cropper is a "laborer,"
and certainly he is a "farm hand," He does not labor by the
day or week or month, but for the crop season, and it would,
therefore, seem that Art. 5465 does not take the cropper out of
the protection of Art. 5483, and that he does heve a lien for
his wages, even if those weges be a share of the crop. ’

Further, under the statutes it is provided that in order to
perfect a laborer's lien, the laborer wust make duplicate ac-
counts of the amount due him, presenting one o his employer,
and having the other filed with the county clerk within 30 days
after the indebtedness has acorued, However, in Neblelt v.
Barron, 104 Pex. 111 (1811), the Court of Appeals held that a
farm hand working on the land at $1.00 per day, to be pald out
of the first cotton sold, would have to have filed the account
for the first weeks wages within 30 days. Upon the appeal of
this case to the Supreme Court, it was held that a laborer's
wages did not accrue within the meaning of the statute until
the first cotton was sold, the Court saying:

(The) employment was not for a {ixed or a definita time, but
from its nature was more or lessg Indafinite, but for such time
a8 he would labor his compensation was fixed and measured at
the rate and sum of $1.00 per day for the time he so labored.
% & ¢ The entire amount of the hire wae to be paid when the
cotton, or the portion of the sama first disposed of, was sold.
Therefore, the maturity of his demand was postponed by contract

betwean him and his employer for several months beyond the com—
plahion of his filrst wonth's wark.

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

The landlord is given a statutory remedy in the event of a
violation of the contract by the cropper or tenant by Art. 5227
of the statutes, as follows:

When - any rent or advances shall become due, or the tenant
shall bhe about to remove from such leused or rented premises,
or to remove his proparty from such premises, the person to
whom  the rents or advances are payable, his agant, attorney,
agaigns, heirs, or legal representative may apply to the Justlce
of the Peace #» * % for a warrant to selze the property of auoh
tenant,

(The articles followlng provide the method of procedure in
an action of distress.)

By Art. 5237 it is provided that a tenant may not sublet the
premises without the. consent of the landlord.’ The article
reads:

Article 65287,—Tenant shall not sublet. - A person renting
sald lands or tenements shall not rent'or lease the same during

the term of sald loase to any other person wlthout first ob-
taining the consent of the landlord, his agent, or attorney.

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT

Article 5238,~8hould the landlord, without default on the
part of. the tenant or lessee, fail to comply in any respect
with his part of the contract, he shall bs responsible to saild
tenant or lessee for whatever damages may be sustained thereby;
and to secure such damages to such tenant or lessee, he shall
have a lien on' all the property o6f the landlord in his posses-
slon not exempt from forced sale, ag well as upon all rente due
sald landlord under said contract,

This would seem to apply solely to a tenant or lessee, and
not to & sharecropper. That the cropper does have a remedy
when the contract is violated by the landlord seems to appear
from the decision of the Bupreme Court of Texas in the case of
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Crews v. Cortez, 102 Tex. If1, 118 §. N. 523, (1908). 'This
action was brought by the cultivator "to recover damages to the
extent of one-half the value of the crop planted and raised on
the land of Cortez by Crews.” Under an agreement by which the
landowner was to furnish the necessary tools, teams, feed for
teams, and seed, the plaintiff planted and cultivated a crop
until forced to leave by thrests of violence on the part of the
landowner. The defendant (the landowner) then appropriated

the erop and converted same to his own use, The question cer-
tified to the Supreme Court was:

Would the defendent in such a case be entitled to charge
against the plaintiff any part of the reasonable cost and ex-
penses of eultivating, gathering and marketing the orop after
the time that the defendant wrongfully and 1llegally took pos-
session and forced pleintiff to abandon the same?

In differentiating between the sases which the lower court
considered to ha_ve been in conflict, the court said:

In Rogers v. McGuffey (g6 Tex. 56x) and in Wagoner v. Koore
and Stevens, 45 Tex, (C.A.) 308, the contracts were broken be-
fore any crops had been brought into existence and therein they
differ from fagan v, Voght, gs7 (C.A. 538/, and Tignor v. Toney
{253 T.C.4. 518), in which the decisions were hased on the dock-
et of wrongful and intentional conversion of personal property.
% # %  The damages which the plaintiff in this case is en-
titled to recover, on facts such as are found by the Jury and
the Court of Appeals, are to be pscertained as indicated in
Rogers v. HeGuffey, by finding the valus of the contraet to
him, or, in other words, of the pecunilary benefits which would
have accrued to him had he been allowed to perform it fully.
The claim esserted seems to be for the value of the stipulated
share of the material, crops, and we shall assume that it would
have econstituted the entire compensation to plaintiff for fully
performing the contract had 1t been recelded as a result of
such performance. ‘

The question arises, 1is he entitled to the value of all of
it when he was relieved of part of the labor, and, perhaps, of
other expenses that would have been necessary to further per-
formance? As was sald in Rogers. v, KcGuffey, such contracts
sometimes ars intended to furnish employment for the labor of
the tenant or cropper.  The profit to be realized out of the
crops over and sbove the value of the labor and other outlays
expended in the waking of them is therefore not all that 1s
contemplated in such contracts. Employment for ‘the tenant or
cropper when secured 1s valuable, whether a profit over and
sbove such labor and other expenses is realized or not. And
this may be true. as {o the labor of members of his family which
he can control and. utilize without extra expenses, * ® %  Sueh
contracts so0 far partake of the nature of those for parsonal
services as to make it just to take into consideratden the
purpose by which the damages for breaches of those contracts
are- ascertained, and, in ouses where such results as we ‘have
just indicated have flowed from the breach, to deduct, not the
entire value of the labor that was necessary to making of the
crop, but only such sums as those thrown out of embloyment
could, by reasonable diligence, have earned thereafter. But
a1l other expenses, ineluding those for hired labor, which the
cropper would have incurred in performing hiis part of the con-
tract should be deducted from the value of his share of such
crops as he would have made, for the reason that he would have
realized from the matured erop only the difference between the
value of his share and the cost of thelr production. oW

The plaintiff did not have the right to recover the entire
value of the stipulated share of the crops he would have msde,
if, in order to make them, further expenditures, such as we
have indicated, would have been necessary on his part, but hé
had only the right to recover the difference between .such value
and the amount of such fuvther outlays added to the deductions
tp be made -as' for such earnings in other employment as are
aboye indicated. BExpenses incurred by the defendant for labor,
and other- things,  in maturing and harvesting the crops are not
to be deducted in estimating the plaintiff's damages. The
plaintiff, if the facts be as found, 15 not eharged with ex-

penses incurred by the defendant.
A cropper might also bring action for breach of contrs.ét
where the landowner has failed to carry out his part of the
agreement. o o
In Matthews v. Foster (C.A.) 238 §. F. 317 (1923), the cul-
t.iya.tor brought an action against the landowner for breach of

contract to furnish him with a sufficient amount of money t
make & €rop, buy groceries, etc., plaintiff agreeing to cultl-
vate the land and give defendant one-third of all crops pro-
duced and repay advances. On this appeal the .court reversed a
judgment rendered for the plaintiff because of improper con-
siderations as to damages, seying:

There 18 not only no allegation as to the value of the crops
that would have been produced, but also an utter failure to
show what appellee earned after he leased the land of the ap~
pellant. The measure of damages in such cases 1s two~thirds of
the value of the crops which would have been produced less
further necessary expenditures, not including the labor neces-
sary to mature and gather the crops, and less such sums as
appallee may have earned in other employment.

VIRGINIA

(1) LANDLORD AND TENANT, WHEN

Tn & crop-sharing contract, i1f the aeffect of the arrvangement
is to give the cultivator the possession of the land—the ex-~
clusive possession, as it is frequently stated—a tenancy is
created and the parties are landlord and tenant. If the pos-
session 15 retained by the owner, there is no lease creating o
tenancy, and it is merely a cropping contract., The basic dis-
tinction is that the tenant has an estate in the land and the
"eropper® has none. [See (2) under chart.]

No set of words 1is necessary to constitute a lease, and in
doubtful cases the nature and effect of the instrument must be
determined in sccordance with the intention of the partles as
gathered by the whole instrument. Jpper Appomattox Company u
Fomilton, 89 Va. 819, 2 S. B. 195; Xichie v. Lowrence, 8 Rand
571.

(2) EMPLOYER AND CROPPER, WHEN

Where the relationship of master and servent exists, and the
oceupancy of the premises s because of this relationship, the
ocoupant 1s generally considered merely as a servant and not as
a temant. Pa. Iron and C. Co. v, Dickenson, 143 Va. 260, 129
8. £. 228,

Wwith regard to the relationship of employer and .cropper
Michie's Digest of Virginia Reports, vol. VI, p. 360 (1939) ,
makes the following observation:

Croppar not a tenant.—Where a 1andowner contracts with ove
to crop his 7and and to give him part of the crop after paying
all advances, and the crop has not heen divided, such cropper
{g not & tenant but a mere employee, and the ownership of the
entire crop 1s in the landowner. Parrish v. Commonweslth, 83
Gratt. 1. The relationship was held not to exist in Lowe v/
Hiller, g Gratt, 205, 212, 213. 1In Rosen v. Sachs, 343 Vo,
420, 130 S. E. 229, the evidence was held not to show a lease,
and that the relationship of landlord and tenant did not exiat.

(A lease) is to be distinguished from a 1icense—Very fre-
quently it is a matter of great diffdeculty to determine whether
the agreement under which the tenant holds is technically &
lease or & mere license. The declsions on this subject are
numerous and extremely difficult to reconcile. Ranks v, Price,
gz Gratt. 107,110, : ' ‘

In the matfer of joint tenancy of the crops in.a crop-sharing
contract, Michie remarks: ; ‘

8tirl greater difficulties often ocour in deciding whether
the agreement constitutes the tenant a lessee of the land; or &
mere joint tenant of the crop. Lowe v, Niller, 32 Gratt. 208,
1s one of that class of cases in which this Court, after much
deliberation, held that under the contract there wes no lesse
but a mere joint tenancy In the crops ralsed on the land. ~Honks
v, Price, 32 Grott. 107, 2110. . :

A party in possession of land, but having no title thereto,
was authorized by the owner to rent it on shares., This was not
& laase as the veservation of a part of the crop was not inci-
dent to the reversicn, and thus gave no right of:-distress.
Lowe v. Niller, ante. ‘
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The leading case in Virginia for many years thai distin-
guished between tenant and cropper (or employee) is Parrish v.
Commonwea tth, 81 Oratt. [ (1884). In that case the landowner,
Parrish, contracted with one Mitchell to grow a crop on his
land for which he was to recelve one-half of the crop, after
paylog all advances. Before the crop was divided, it became
apparent that Mitchell's one~half interest would not pay the
anount. of Parrish's account for necessary advances by him to
Mitehell. After the corn was gathered, Mitichell put 20 barrels
in Parrish's corn house and put the remaining 10 barrels, over
the protest of Parrigh, in a tobacco house and kept the key.
Parrish at once asserted his ownership of the corn in the to-
bacco house, and nailed up the door in Mitchell's presence.
Mitchell attempted to remove the corn in the night, breaking
the door with an ax, whereupon Parrish shot and killed him.
The case arose from the appeal of' I'nrrish from a verdict of the
lower court finding him guilty of murder in the second degree.
The ownership off the comn bad a bearing on the result in the
Supreme Court because it affected Parrish's right to defend his
property within his curtilage. In reversing the lower court
and declaring the case to be one of justifiable homicide, the
Supreme Court sald with regard to the ownership of the crop:

The contract of February 3, 1882, betwesen Mitchell and
Parrish settles the stutus of Mitchell to have been that of a
mere employes or cropper. DParrish had furnished Mitebell with
a house and lot, free of charge, on a different place from that
on which Mitchell cropped for Parrish, and nearly a mile away.
Mitchell was entitled to nothing until Parrigh had been fully
reimburged, out of Mitchell's share of the cvops, for whatever
Mitocholl might owe him for supplies and otherwise. He was,
therafore, no tenant. TParrish was to pay him for his services
and the arrangement was only a moda of paying for Mitchall's
labor. = Ainor's Inst. gsg, * ®* % There had been no division
of the erop. Mitchell, tharefore, had no interest in the corn
or other earops. Taylor's Landlord and Tenant, $. a1, Note 6,
and cases therg eited,

The Court, later in the opinion, continued:

And all questions s to the employes, in cases of' aontracts
gimilar to that between Mitchell and Parrish, being allowed to
tnterpose a bill of "Claim of Right" as an imiuni ty to criminal
sontduct, like Mitelnll's, is exproessly nogatived by the decided
cnses. State v. Jones, a dev. and lBat. gqq; State v. Gay, 2
Hill g364. In the case of Stake v. Goy it wag held that "Que
who 15 entitled to a share of the crop for his services on
plantation of another is not a joint tenant, or tenant in com-
mon with his employer in the crop produced. Tt is exclusively
the property of the employer though he hag made an executory
contract to allow a certain portion of it to the cropper; and
the latter may commit larceny in staaling a part of the gath-
ered crop.®

The Court then dismisses the discussion of the relationship
between Parrish and Mitchell thus:

The tobascco house was in Parrish's curtilage, and it had,
therefore, all of tha privileges and the protection of the cap-
ital ar dwelling housa. Hlackstone's Com. zas! Davis.! Criminal
law, 150.

This Parrish case is reported as being overruled in Fortune
v. Commonwealth, 188 Va. 669, 688 (1922), where the Court said:

Parrish's. case, 81 Va, 1, is cited and relled on for the
Gommonwealth. - In that oase the Court was divided, there being
a bare majority of one for the majority opinion, The holding
of that opinion on the subject of the relationship of Parrish
to the deceased cropper is in conf{lict with Lowe v, Killer, g
Gratt. (44 Vo.) 205, 46 Am. Dec. 188 (1846), not cited in the
opinion, and is otherwise, as we think, unsound in its holding
with respect to the principles of law applicable to the facts
of that case, so that the Court as now congtituted feels con-
strained to disapprove of such holding.

Continuing, in t;he Fortune case, the Court said further:

However, of that oase. this should be gald: . "The decision
was hased both on the ground that the killing was done in order
to prevent the sforesald entry of the assailant into a building

.
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within the curtilage, by breaking and entering, and thet, too,
in the night time (which was held to have been gz felony com-~
mitted in the presence of the accused), and on the ground that
the killing was in self-defense.! e )

The Fortune case was stating the rule as it‘a.pplied to an
alleged criminal act, and as 1t affected the defense, and with-
out regard to the relationship of the parties under the crop-
ping contract. }

All of the subsequent cases citing the Parrish case turned
on a point of criminal law and evidence in a eriminal case, and
have nothing to do with the relationship of employers and crop-
pers, or of landlords and tenants.

There is certainly room for doubt that the holding in the
Parrish case was overruled by this decision which turned prin-
clpally on the criminal features and not on the distinction
between a cropper and a tenant. In the Lowe v. Miller case
cited by the Court (decided in 1846), it was held (Syllabus):

Lowe being in possession of the lend to which he has no:
title, but whiech he was authorized to rent out for his own
benefit, makes a written contract with A to lst to him the land
for & year upon the terms that Lowe shell find the tools to
work the 1land, and the seed to sow 1%, and A shall board him-
self and family and work the crop, and when it is gathered,
give one-half of it to Lowe. Held: this 1s not to be cons trued
a lease rendering rent in kind, as the reservation of the one-
half of the crop was not incident to the reversion and, conse-
quently, gave no right of distress. But the contract constitutes
the parties joint tenants of the crop raised.

It is difficult to see how this decision in the Fortune
cese, citing the Lowe case, does actually dverrule the holding
in the Parrish case as to the relationship of the parties, and
the ownership of the crop. ' ‘

In the Fortune case there was no gquestion of any relation-
ship of landlord and tenant, or employer and employee, between
the parties, one of whom was shot in the chicken yard of the
other in a controversy over a payment for eggs. After 38 years
the Court seems to have gone out of its way to disapprove a
decision on & collateral issue in the Parrish case as to the
relationship of Parrish and Mitchell and the ownership of-the
erop, when there was ng guestion of the relationship of the
parties, or the ownership of. any crop in the case being de-
cided. The argument of the Court citing the ancient Lowe V.
Miller decision (1846) was for the purpose of bolstering its
decision on & question of eriminal law. It is believed that
the Parrish. case 1s not overruled, and it certainly is still
cited in this and other States as authority, and its holding as
to the relationship of the parties is overwhelmingly sustained
in other jurisdictions. : . . :

(3) TENANTS IN COMMON OF THE
- CROP, WHEN

Michie's Virginia Digest, vol. VI, p. 103, defines tenants
in common as follows:

A tenancy in common ‘18 where two or more hold the same land
with interasts accrulng under different titles; or accruing
under the same title but at different periods; or conferred by
words of limitation importing that the grantees are to take any
distinguished share. Carneal v. Lynch, g1 Va. 114, 20 S. B.
o59; Patton v. Hoge, 22 Gratt. 443. They must hold by seyeral
titles, not by a joint title, and occupy the same land or tene-
ments in common; from which circumstance they are called ten-
ants in common, and their estate a tenancy in common. = Hodges
v. Thornton, 158 Va. 112, 120 S. . 865: Unity of possession
is a requisite. Talley v. Drumke Ller, 135 Va. 186, 115 5. E.

1y (1923). . )
5 7F£ral?\g on shares: An agreement between two persons for the
raising of a ‘crop on the land of a third; by his license and
permission, and for a division of the crop between such two
persons, constitutes them joint tenants of the crop, and neith'er
can defeat the interest of the other by taking a ponveyance of
the 1land from the owner: Lowe u. Niller, g-Gratt. 205 (1846).
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In Hodges v. Thornion, 136 Va. 112, the court held thats

The cri‘ﬁerion in.e tenancy in common 18 that no one knoweth
nis own sevei'nlty; and hence the possession of ‘the estate is
necessarily in common until a legal partition is made,

The cases cited by Michie ahove have no bearing on crop-
shm'ing contracts as such, with the exception of the case of
Lowe v. Miller [ante, under this chart, (2).]

[See (3) this chart and this Memorandum, under Mississippi,
Pp- 18, 19.]

(4) TITLE TO CROP PRIOR TO
DIVISION

No Virginia cz;ses have been found defining the title to the
crop in a crop-sharing contract prior to division, but the
dverwhelming authority in the other States 1s that where the
felationship 1is landlord end tenant, title and possession of
the e¢rop 1s in the tenant prior to division, subject to the
lendlord's lien for rent and advences. It is believed that
Parrish .v. CoMonmealth, 81 Gratt., p. 1, is still authority,
and that . where the relationship is employer and croppery title
and possession of the crop is in the landlord at all times.
[See chart (2) and this Memorendim, pp. 34, 35.]

(5) LIEN OF THE PARTIES ON
R THE CROP ,

Sec. 6454, Va. Code, provides that any owner or occupler of
land who contracts with any person to cultivate it, and makes
advences to his tenant or laborer, has a lien on the crop for
‘the advances in the year in which they are made, which lien has
priority over all other liens on such crop or‘share thereof.
He may enforce the 1ien by distress when the cloim is due, or
by attachment when it is not yet due, in the same manner as for
the recovery of rent, under See. 5522 and 6416. (These sec-~
tions provide for distress and attachiient.)

Sec. 6454 reads:

..88c. B454~Lion of landlords and farmers for advances to
tenants and laborars, prilority: If any owner or occupler of

land contracts with any person to cultivate or raise livestock

on such land as his tenant for rent, elther in money or & share
of the - erop or livestoek; or if any person. engaged in the cul~
tivation of land shall make any advances in money, or other
things to such tenant or laborer, he shall have a lien to the
extent of such  advances on all the crops or livestock, or the
share of such laborer:in the crops or livestock that are made,
or seeded, or.ralsed, grown, or fed on the said land during the
year in which the advances are made, which shall be prior to
all other liens on such ‘erop or” Livestock, or such portion
thereof, or share thereof; and he shall have the same remedy
for the enforecement of such lien by distress when the claim is
due, or by attachment when the claim is not yet payable, as is
glven & landlord for the recovery of rent under See. 5522 and

6416 * * % ‘

(The remainder of the sectlon provides for affidavit before
a justice of the peace as to the smount of the claim, that it
is.due, and is for advances made under -contract to 2 tenant; or
if it‘be for gttadhment, then the. time when the ¢laim will be-
come p\&yable,t and t.hat"the debtor intends to remove the crops
or livestock from the land.) ‘ o :

When the crops or livestock are subject to a lien of flere
facias or attachment, whether a levy be actually made or not,
it.1s the duty of the person claiming a Lien under this section
to- render to the sheriff a complete and itemized statement un-
der oath of the claim for advances. Failure to' render the
itemized statement bars the 1ien. C

-Any person, ‘other than a landlord, making advanees to anoth-
er person who is engsged -in the cultivation of the soil, has a
1ien on the crop raised during the year in and about ‘the culti-

vation of which the advences were made, but only if there, is an

agreement  in writing signed by both parties, specifying the
amount advanced, or the limit beyond which advances may not goj
and 1f such agreement is docketed in the clerk's office. (Sec.
6452, Va. Code.)

Sec, 6452 reads:

Sec. 6452—Llen on crops for advances to farmers, etc.—If
any person- other than a landlord makes advances elther in money
or supplies, or other things of value, to anyone who is engeged
in the cultivation of the soil, the person so making said ad-
vances shall have a lien on the crop which may be made or seed~
ed, and/or fruit .or other crops maturing during the year upon
the land in or about the ¢ultivation of which the advances &o
made have been, or were intended to be expended, to the extent
of such advances; but the person making such advances shall not
have the benefit of the lien given in this Section unless there
is an agreement in writing signed by both parties in which
there 1s specified the amount advanced, or the limit to he
fixed beyond which any advances made from time to time diuring
the year shall not go, and the sald agreement be docketed in
the Office of the Clerk of the Gounty in which * * # the land
lies * * ® ,  (The remainder of the section relates to docket-
ing, priority, itemized statement of account.)

Sec. 6453 provides for the protection . of such liens by in~
junetion. '

This' section (6452) applies only to advances made by a per~
son "other then a landlord,” whether advences are made to &
landlord or a tenant. It .gives a lien on the erop but does not
fix the order of priority of the lien. The order of priority
is fixed by Sec. 6455, This section giving a 1ien on crops for
advances made.by persons other than the landlord, must be read
in connection with Sec. 6454, ante, 1st col., and 6455. Reading
the three sections together, it appears that liens given by
this section for advances made by one other than the landlord
are suhordinate to prior deeds of trust which have been duly
recorded in the absence of agreement to the contrary between
the mortgagee and the party making the advances. NcCormick v,
Terry, 147 Va. 448, 453; 137 S. B, 452,

Sec. 6485 is as follows:

Sec. B466—Llen of landlords and othar recorded 1iens not
affected by Ilen given by Section 6%52, nor exemption to poor
debtors: The lien provided for im Section G452 shall not af-
fect in any manner the rights of the landlord to his proper
share of the rents or his lien for rents or advances, or his
right of distress or attachment for the same, nor any lien ex-
isting at the time of making the agreement in sald Section
which is required by law to be recorded, nor shall it affect
the right of the party to whom the advances have been made to

claim such part of his crops as are exempt from levy or dis~
tress for rent, (Code 1887, Sec. 24.97,)

(6) REMEDY, IF CROPPER VIOLATES
AGREEMENT

Any person obtaining advances upon & written promise to de~
liver his crops .or other property in payment therefor, and
frandulently refuses to perform such promise, is guilty of larw
ceny under Sec. 4454, Va. Code. The section reeds: '

- 8e6. WUEY-—Failure to perforn promise to deliver crop, deemsd
larceny: .If any person obtain from. another an advance of mon-
ey, merchandise, or other thing upon o promise in ¥riting that
he will send or deliver tn such other person his crop, or other
property, ‘and  fraudulently fails or refuses. to -perform such
promise, and also falls to make. good. such advances, he shall be
deemed guilty. of larceny .of. such money, merchandise, or other

thing, -

. Sec. 4454-a makes the person entering into an oral or writ~
ten contract for personal services 4in -and .about the. cultivation
of the soil, 'wl_fio obtains advances, with intent to injure his
employer, and fraudulently refuseés or fails to~ perforn such
service, or to refund the advances, guilty of & nisdemeanor,
provided prosecution is Begun within 60 days af'ter the breasch.
,;Sec.\4454‘-,are,ads: o U R

ot




CROP-SHARING CONTRACTS

8ec. H4B¥-al If any person enters into a contract of em~
ployment, oral or written, for the performance of personal
service to be rendered within one year, in and about the culti-
vation of the soil, and, at any time during the pendency of
such contract, thercby obtains from the landowner, or the per-
son s0 engaged in the cultivation of the soil, advances of
money or other thing of value under such contract, with intent
to injure or defraud his employer, and fraudulently refuses or
fails to perform such service, or to refund said money or other
thing of value so obtained, he shall be guilty of a misdemeanor;
provided, that prosecutions herein shall be commenced within 60
days after the breach of such contract. (1024, p. 636; 1028,
p. 358.)

It is unlawful for a person renting the lands of another,
either for a share of the crop or for a money consideration, to
remove any part of the crop without the consent of the landlord
until the rent and advances are satisfied.
misdemeanor (Sec. 4455-a) .

Sec. 4455-a 18 as follows:

Code of 1942, Sec,44E6~a—Removal of crop by tenant beforas
rents and advances are satisfiad, a misdemeanor: It shall he

unlawful for any person renting the lands of another, either
Cor 8 share of the crop or for money consideration, to remove

Such offense is a

therefrom without the consent of the landlord, any part of such‘

erop until the rents and advances are satisfled.
Every such offense shall be deemed a misdemeanor, and shall
be punishable by a fine or imprisonment. (1922, p. 481.)

Sec. 5420, Va. Code, provides that where rent is to be paid’

in a share of the crop or thing other than money, and goods are
distrained for rent, the claimant of the rent may sue out an
attachment and have the court, or a jury, if either party re-

quires it, ascertain the money value of the rent, and the court

will order the goods sold to satisfy such judgment.’

37

Sec, 5429 is as follows:

Sec. 5428—Remedy when rent loa to be pald In othar thing
than money: Where goods are distrained or attached for rent
reserved in a share of the crop, or in any thing other than
money, the claimant of the remnt having given the tenant 10
days' notilce, or, if he be out of the county, having set up the
notice in some conspicuous place on the premises, may apply to
the Court to which the attachment 1s raturnable * % * {o agcar-
tain the value in money of the rent reserved, and to order a
sale of the goods distrained or attached. The Court will as-
certain * ¥ * by its own judgment, of, Af either party require
1t, by the verdict of a Jury, the sxtent of the liability of
the tenant and the value in money of such rent and * * # other
Judgments. :

(The court also orders the goods distrained or attached, or
so much thereof as may be necessary, to be sold to pay the
amount, of the judgment.)

Distress for rent will not lie unless the relationship of .
landlord and tenant exlsts between the parties. The right is
not only inecident to that relation, but is dependent upon it.
(Church v. Goshen Iron Co., 112 Va, 694, 72 S. E. 685,)

(7) REMEDY, IF LANDLORD VIOLATES
AGREEMENT '

There is no statute giving a cropper a special lien on the

erop but, being a laborer, he would have a labgrer's lien on

the part on which his labor was expended. lle might also sue
for hreach of contract i1f the circumstances warranted. No
Virginia cases have heen reported in which the eropper attempt-
ad to agsert his rights.
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED

STATE

[eV]
Landlord and tenant, when

@
Employer end cropper, when

@
Tenants ln common of the orop, when

ALABAMA; .. eeevivnesnnvesnrareeneesss

The Alabama Code of. 1840 establishes
the legal relationship hetween the' parties
when one party furnishes the land and the
other party fwnishes the labor to culti~
vate it, as that of landlord and tenent;
and that regardless of whether the party
furnishing the lsnd also furnishes teams
to ealtivate it, and other supplies. Ala-
bama Code, (840, Title 31, Sec. 28.. [See
this Memorandum (1), p. 1, Ala.]

The only exception is where persoens
raise crops by joint labor contributions,
or Joint materinl contributions, in such
manner as to make them Eenants in common
of the crop. Alabama Code, 1840, Title 33,
Secs. 8] and 82, (See this Memorandum (1),
po- 1, Ala,]

Whether the relationship is that of
1sndlord and tenant, or tenants in common,
depends on the intention of the parties as
shown by thelr agreement and in the light
of the surrounding circumstances, Hand v,
Martla, 206 Ala., $38; 87-80. 620 (l92[).
[See this Memorandum (3}, p.'1, Ala,]

The relationship of iandlord and
cropper, or lendlord and lahorer, is abol-
ished in Alebama by Title 31, See, 23 of
the Code of 1840, and the relation of
landlord and tenant is established, except
where the partles, by their agreement, be-
come tenants in common, Titla 8}, Sec. 28,

code; Stawart v. Young, 212 Ala. 426; 108
So. N 81,925)- (See this Memorandum, p.
2, Ala.

¥Tenants in common" are such as hold by
ddstinet titles, and by unlty of posees~
sion. Words & Phrases, vol. 4|, p, 318
{See this Memorandum (3), ps- 1, Ala.]

Perspns farming on shares, or raising
erops by joint contributions, in such wan-
ner us to make thew tenants in cowwon in
such crops, each have a lien upon the in<
terest of the other for supplies furnished.
Coda 19%0, Titla 33, sec.8l,  The inteni
of the parties ls the controlling factor.
Where one party to a faming contract was
not only to furnish the land but to agsist
in planting the same, and the other was tn
furnish labor, teams and tools, they wers
held to be tenants In common. Hand v. Mar=
tin, 206 Ala. 833, (1821} Stewart v.
Young, 212 Alas (1926); (See this Memoran-
dum pp.1,2,Ala,) Where a landlord and ten-
ant agreed to purchase fertilizer to be
pald for out of the crop at the egual ex-
pense of each, they became tenants in com-~
mon of the crop, Johnsonv. McFay, 1%
Aln, App. 170, B8 30. 718, See also:
Lufkin v, Daves, 220 Ala, uu3; (26 Sa,
811 (1930). [See this Memorandum (3}, P
1, Alal]

ARTIZONA . vtvvraranonsecasiarnnnarans

There is no statutory definition of the
relationship existing batween the parties
where one having no interest in land owned
by another farms it in consideration of
receiving & portion of the products for
hig labor. N¥o general rule has been fixed,:
Cpurts consider: (a) Intention of the
parties [@ray v. Roblnson, 4 AFlz.24,
(1893)]; (b) publie policy is best served
by interpreting the relatlon to be that of

| landlord and tenent; Birminghae v. Rogers,

4§ Ark. 264; (¢} manner of division of
crop; () stipulations in the agreemeént;
{e) the use of technical words of demise
has great welght; d@ray v. Robinson, ante:
(f) if the agreement confers exclusive
possession 1t i5 one of tenancy; (g) the
duration of the agreement is material.
The courts lean toward the landlord and
tenant construction. A, & E. Enc. Law,

2d, ed, vol. 18,-vol. 24, pp. 173, t4s4:
and cases clted. (See this Memorandum,
P 4, Ariz.)

1f thers is no language in the contract
importing a conveyence of any interest in
the land, but by the express terms general
possesslon is reserved to the owner, the
occupant 1s a mere cropper. Gray v, Robe
Inson, % Ariz, 2%, 33 pac. 712, (See this
Memorandum p. 4, Ariz.)

A cropper is defined as "one who, hav-
ing no interest in the lend, works it in
consideration of receiving a portion of
the crop for his labor," in-Qerrard Co, v,
Cannon, #S Ariz. 4, 28 P. (2d) 1016, de-
cidad in (634, The court then quotes tray
v, Robinason, ante, "under such & contract
the occupler bscomes merely the servant of
the owner of the land, belng paid for his
lebor in a share of the erop, "—and cites
m;ro v. Dalton (l886), 2 Arlz. 210, {I
P. 868, ,

iIn 8ray v, Robinson, anta, the court
defined a cropper's contract generally as
one in which one agrees to work the land
of another for a share of the crops, with-
out obtaining any interest inm the land or
ownership of the crops before they are di-
vided.

(See this Memovandum, pp.d,5, Ariz.)’

Nelther the statutes nor the declsions
in Arizona recognize the relationghip of
4 ts in common bet the parties to a
crop-sharing contract.

(For & discussion of tenants in common
in general see this Memoranduw, pp. 18,
18, under Mississippl.)

ARKANSAS c.ooviivinivarnecaiiiinins

The relaetionship which exists between
the parties tuv a crop-sharing ggreement
is governed by their intent, and is deter-
mined by the terms of thelr contract. If
there 1s a demise or reating of the prem-
ises, the landlord to receive an undivided
interest in the crop as rent, the relation
of landlord and tenant exists.. (Tinaley
v. Cralge, 6% Ark. 346 I65 $.W. 897,
declded 189)) (See this Nemorandum, p. 6,
Ark.) The numerous- Arkansas cases,
copsistently hold that where there is a
demise of the premises, or the landlard
recelves his share of the crop as rent,
the relation 1s that of landlord and
tenent, and title to the crop, before
dlvision, is in the tenant, subfect to
the landlord's Iien for rent and sdvances.
Hammock v. Creekmore, 48 Ark. 264:(1886);
Tinsiey v, Cralige, ante, (1891); Barne
hardt v. State, (68 Ark, 587 (1925); Camp-
belt v. Anderson, 189 Ark. 871, 74 S.W.
(2d) 782, (19843. (See this Memorancm,
pp. B8, 7, Ark. Also see: Alexander v.
Pardue, 80 Ark. 438; Birmingham v. Rogers,
46 Ark. 254.

When the possession of land iz not sur-
rendered, and the contract vests no inter-
est in 1t, the cultivator is a cropper,
and the tltle to the crop is in the land-
lord until final division. (TinsVey v.
Craiga, ante; Hemmock v. Creskmore, ante.)
The distinction may he finely drawn be-
tween a tevant, who pays half of tha grop
for the use of the land, livestock, feed
and tools, and one who makes a crop as an
employee to whom these things are fur-
anished and who is given for his lsbor one

'helf of the erop 1o be grown by him, but

this distinction has been recognized by
the Supreme Court of Arkansas in many in-
stances.: {Barnhardt v. State, 189 Ark.
667 276 S,W, 909. Decided [925.) (See
this Memorandum, p. 8, Ark.)

In Tinsley v. Cralge, ante, the court
says in the opinion: If there is a demise
or renting of the premises, with a stipu-
lation that the landlovd shall racelve
his rent by becosing an omer in an undi-
vided interest in the crop, the relation-—
ship of landlord and tenant exists as to
the premises, and the parties are tsnanta
in common of the crop.

It the contpact batween the landlord
and one making the crop on hip place
shows that the parties intend to become
tenants in common, the title to the erop
vests as ‘any other chattels held in com-
non ¥ # ¥, (Harnwell v, Ark, Rice Growers
Co-op Aasn., 189 Ark. 822, 278 8.¥, S71.)
(See this Memorandum, pp. 6, 7, Ark.)

Joint tenanocy sxiats where a singls
estate in real or personal property is
owned by Gtwo or more persons under ana
instrument or act of the partles. [Fullar-
ton v. Storthz Bros., Inc., 190 Ark, 198,
77 8,W. (2d) 986.]

GEORGIA. . cuseereressseennsensinnses

The relation of landlord and fenant
exists when the owner of real estate
grants to another simply the right to
possess and enjoy its use, elther for a
fixed time or at the will of the grantor,
and the tenant aceepts the grant. No es-
tate passes and the tenant has only the
usufruct. Ga. Gods . mnn., sec. 8)-104,
Such contracts may be by parcle tor aay
time not excesding one year; if for a
greater time they become tenancles at
will., Sec. 81-{02, Determining factors
in fixing the relationship are: (1) In-
tent, as shown by the agreement; (2)
whether thevre 1s a transfer of ‘dominion
and control over the premises.  Sauter v.
trary, 186 83.E. 231 (@a. App. 1923).
(See this Memorandum, p. 9, Ga.)

Where one 1z employed to work fora
part of the erop, the relationship of
landlord and tenant does not arise. The
title to'the eropy subject to tha interest
of the cropper therain, and the possession
of the land, remain in the owner. 0a.
Code ann. sec. 61-501, Croppers.

Ths most important factors in deter-
mining the relationship are the intent of
the parties and whether dominion or con-
trol of the premises passes to the culti-
vator. If he racelves his share of the
crop a8 "wages," he 18 o cropper. If he
pays the landlord his share of the erops
as "rent," he 1s a tenant. (Sauter v,
trary, ante.} See also Appling v, Odom,
48 Ba. 588 (1872).  VS=e this Memorandum,
p. 8, Gai)

No decisions have been found in Georgla
holding that the parties to a cropper's
contract are tenants in common of the erop.
In Padgett v. Ford, |17 da, 608, SlO
{1903), the Supreme Court of Georgla saild: |
"It 18 now the settled ldw of this State
that if one furnishes land or materials,
and ancother does the lzbor neceszary to
produce the thipgs to be gold, and the
latter recelves a part of the produce as
compensation for his services, no partner—
ship 15 ereated. * * % The anelogous rute
08 to croppers, lald down in Appling v.
Odom, 46 Ga, 583 (Sec this Memorandum, Ga.,
ps 9.) has been codified. Civil Code, Sec.
a181."
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS

@)
Title to crop prior to division

(]
Lien of the parties on the crop

G}
Remedy, if oropper violates agreement

w
Remedy, if landlord violates agreement

It has long baen settled that the lamnd-
lord's llsn does not carry any right of
possession of the erops ws againat the
tenant; that the tenant hes the title with
the right of possession and ean maintain
dotinue agalnat the landtord,  Xilpatrick
v. Karper, 119 Ala. ¥52; Stewart v. Young,
212 Ala, 426 (1925). |'See this Memorandua
) pe 2y Alnd)

The tenant’s title am! posmession, how-
aver, iu subjeat Lo the Men of the land-
lord for rent, supplies, and advances.
[Boo this chart, under {8), next,]

(In thege States where the relation of
landlord and cropper still obtaina, the
title to the vrop, witdl final divisien,
8 dn the landlord.)

. Landlord's lisn: Alabama fode, 1940,
Title A1, Soc. 16, gives the landlord a
paramount 1ien, with preference over all
other 1isns, on the crops grown on rented
Innds, for the current year, and for ad-
vaness to aid In ralsing the crops. See.
Wi extends to subtenants of tha chief
tenant the lien of Sec, 15, whero the
chief’ tenant's crop is not sufficlent to
setlsfy the landlord's lden. (For resumg
of Alg, decisions, ses Memorandum, ppr
2, 9, Ala.) Tho sole pemedy for en-
forcement of the llen is by attachment.
Compton v, Siwas, 209 Ala, 287; Code, Ti-
U.'l“A'l agc. 20, (See thla Meworanduwm,
p. 4, Ala. !

Crapper'a lien: "Croppers" having heen
abiolished by code, Title 81, Sec. 23, the
rvelation between the parties to a crop
gharing contract is that of landlord and
tonant or tonents in common of the crop.
‘The tenant has title and possession of
the erop, Bubject to the landlord's stat-
utory lien, and needs no lien. Tenants
in common each have & lien on the other's
share for contributions. Code, 1840, Ti-
tle 83, Sec. #1.

Since the Code of 1840, Title 31, Sec.
23, there is no relationship of landlord
and oropper, in Alabama. When & tenant,
without just cause, fails or vefuses to
plant the crops, he way be required to
vacate the premises at the election of
the landlord; and the landlord may recover
possession by action of unlawful detainer.
{Code 1940, Title 81, Sec. 24.) (See this
Nemorandum, p. 3, Ala.) When a temant
abandong or removes from the premises,
the ldndlord may selze grown or growing
orops, whether the rent is due or not, and
cause them to be cultivated, in order to
pay his rent and advances. The tenant may
radeen the selzed proparty, before sale,
by tendering the rent, advances, and ex—
penses of cultivation. (Code 1940, Title
31, Sec, I8; Heaton v, Slaten, 28 Ala.
App. 81, 141 S0, 267.) (See this Memoran-
dum, pv 3, Ala.) WL11ful failure to culti-
vate at proper time constitutes abandon-
ment, The burden of proving abandonment
18 on the party asserting it.. It is a
question for the jury. {Neatonv, $lsten,
ante, )

The relation being that ofl landlord
and tenant, or tenants 1ln common, the ten-
ant would find his remedy for viclation
by the landlord in the general law. There
is no special statutory provision relat~
ing to the rights of the tenantin a crop-
ping contract. there the parties are ten-
ants in common, they may proceed imder
Code 1940, Title 33, Sec, 81. [Ses (3,
this chart.]

The title to the crop prior to Alviston
iz doetarmined by the relationsbip of the
parties; that is, whers they are landlord
and tenant title to the crop s always in
the tenant, subject to the landlordh
Hen, until inal division; vhera they are
oaployer and luborer (or cropper), title
1w in the landlord at all times prior to
uotual division, [Ses under (1) and (2}
of this ohart, and this Momorandum, p. 8,
Avie]

The relationship of the parties con-
trals the tftle, and that retationship is
doternined by intent ag Iintoerpreted in
the 1ight of the cireunstances in sach
coin.  Whore there s no demine of the
preatgen the owner retaing title and pos-
sesslon and has tivke to the crop.  Whore
thore is o demiae, the relationship of
Jandlord and tooant reaults, and the ten-
ant hax title and possession of the crops,
subject te the landlord's Llen for rant
or advances, or both, |24 Cyc. (46N; Gray
v. Roblason, ante; Garrard v, Cannon
&l“ﬁ)." Arie, 1%, 28 P, (2d) 1018)
Hoa thiy Meworsndus, pp. 4, 8, Ariz.)

there the relation of landiord and
cropper exists the landlord has title and
poagedaion of the crops until final divi-
alon, and no lion ig nocesmary. [See un-
dor (4) this chart.] s

The landlord has a statutory lian on
the crops growing or grown on the laased
presises for rent thersof, and that
vhathar payment is to ba in money, prop-
arty, or products of the premises, and
alpa for the falthful porformance of the
leas#, Such lien continues for 6 months
after the oxpiration of the tarm of the
lease, It extends to subleases and as-
signees, and may be enforced by actlon to
risovar possession, or by replevin against
one to whom tho crops were dellvered by
the tonant while ront was unpaid. (Arl-
rons Code, 1938, Sec. 71-808; Scottsdals
Ginnlng Co. v, Longan, 2% Arlz. 368, De-
¢ldad In 1922.) (Sec this Momorandum, p.
G, Ariz,) He doss not walve his llen by
bringing suit in equity to foroclose.
%ﬂlln Water Co, v. [nternational Finance
orporation, 18 Fed. (2d) p. 1. {1926)]
(Sve this Memorandwa pa B, Ariz.)

No actua) deolsions of the Arizona
courts defining the remedy of the land-
lord when the cropper viclates the con-
tract have been found, Other State courts
bave held: The cropper cannot. recover for
partial performsnce, and his interests be-
come vested In the landlord, divested of
any lien which may have attached (Thigpen
v. Lelgh, B3 W, €. W7); if the cropper
fails to hegin or continue the work, with-
out good couse, the landlord way maintaln
foreible detdinor and dispossess him
{Wood v, Garrison, 28 Ky. L, Rep, 205, 62
$.%, 728); Af the cropper takes the orop
from the possession of the landowner,
without his consent, such taking is lar~
ceny, robbery, or other offense; accord-
ing to the circumstances. {(Parrish v,
Com,, 81 Va, i.). (See thls Meworandum,
ps 6, Ariz.)

Where the parties are employer and
cropper, the cropper is o laborer and re~ |
ceives a share of the crop as wages. Un-
der Sac. 82-215, Arizona Code of 1838, =
laborer's claims for wages take priority
over levies and atiachments. Sec. 82-215:
"Wages to take priority over attachments
and levles—Procedure; In case of lavy
under exacution, attachment, and like
writs, except where such writ is issued
in an action under this article, any
miner, merchent, salesman, servant, or
laborer who has a elaim agminst the de-
fendant for labor done may give notice of
his claim, sworn to and stating the amount
thereof, to the creditors and defendant
debtor, and to the officer executing the
wrlt, at any time within three days be-
fore the sale of the property levied on,
® % & (The Statute then sets out the
procedure to be followed.)

Title to the crop prior to division,
where the parties are not tenants In com-
won, {8 clearly delfined In & long line of
Arkansin detindons, and 18 deternined
solely by the relattonship of tha partles
te ncropping contrant. Wwn the relation
is that of landlord and tenant, title mwl
possension of the orop 18 in tha tenant,
prior to final division, When the rela-
tion 18 that of eaployur and cropper, ov
laborer, title arnd possenslon of the crop
in in the landlord or employer at all
times prior to final settlemont and divi-

slon, [Soe the cesen olted under {1) of
thig ohart.] (8se this Nemorandua p, 7.
Arke)

Every landlord has o astatutory lden
upon the arops grown upon the demlsed
preaiges in any year for rent accrulng
during that year, and such lien econtinues
for 6 months, landlords also have & lien
for advances to enable the temant to make
the erop.  Ruch llens have proference over
any mortgage of the ‘orop by the tenant.
[Popa’s Digest, Secs. 8845, BEUG; Neal v.
Brandon, 70 Ark. 79; Cowmodity Cr. Corp,
v, Usrey, 199 Ark. 406, 133 3.W, (2d) 887;
(pae. |9“;.?] (See this Memorandum, pp.
7, 8, Ark.

See. AA20, Popa's Digeat (Sec. 6804, C.
& M. Digast) provides an "sbsolute lien”
for laborers who perform-work or labor on
any "objoeat, thing, matorlal or property,"
for ‘such labor, subjaect to prior llens
and the landlord's lien for rent and sup-
plies. This statutory llen 1s superior to
contractural liens even though the latter
be prior in point of time, Carraway v.
Phipps, 191 Ark., 826, 86 B.¥W, (2d) 12.
pacidad Septembar, 1935, (See this Memo-
randum, pe 8y Arke)

If a laborer, without good cauge, aban-
don an employer befora the complation of
his contract, he becomps liabls to such
employer for the full amount of any ac-
¢ount he may ows him, and shall forfelt
to hig employer alt wages or share of cvop
due him, or which might becomadue hin
frop his employer. . Pope's. Digest, Bec.
8842, (Act Mar, 20, (888). The courts
hold that where a sharacroppar abandons
his crap it is forfeited to the landlord.
Crawford v. Statten, 166 Ark. 288, 244
3, W, 32; Rand v. Walton, 130 Ark. 431;
Latham v. Barwick, 87 Ark. 328, (Seec this
Memorandum, .’ 8, Ark.)

If an employer shall, without good
cause, dismiss a laborer prior to the com-
plation of his contract, unless by agree—
ment, he shall be l1iable to such laborer
for the full amount that would have been
due him at the completion thereof, and
guch lshorer is entitled to the lien pro-
vided in Sec. 8838 (Pope's Digest) for the
enfortement of such 1iability (Pope's Di-
gest, Sec. 8841).

Under Sec. 8828, the laborer (or
eropper) may mortgege 50 much of' the crop
as may be equal to his interest in it at
the time, if the employer fails or refuses
to furnish aupplies agreed upon,

Whianaver the relationship of landlord
and gropper exlate, the statute itsalf in-
vests titls and plght to control crops
growing or grown by the cropper dn tho
Yandlord, until he has veceivad his part
of the crop and has hoen fWily paid for
all ndvances to the cropper in the year
the oiops wore mmls to atd In making thes.
(0. Gode Ann. Sex. 81-502)  In a lend-
Yord and tenant rolutionship the tenant
aoqiires possesalon end sontrol over tha
promines fop the term, ond in waking the
arop porforas the labor for himgalls Ti-
tls snd possession of the crops ave In
hin, subjset to the landlord's lien [or
rent, and for advances. (3auter v, Crary,
wnte,) (See this Memorandum, p. 8, Ga.)
(8a, Cods Ann, 1933, Sec. 81-201, 81-202.)

$an. 61-201, Ga. Code, 1933, glves a
landlord a special Xden, by contract in
weiting, for. advances (o tonanta for tha
purpose of making oraps. Sec, 61-202
glves landlords the right to secure them-
selvas from tho crops for steck, supplies,
and utensils on terms agreed upon hetween
the parties, snd thenm provides that the
J4en shall arise by operation of law when
the relation of landlord and tenant ex-
ists, a8 well as by special contract In
writing, whenever such articles are fur-
nighed; and fusther provides that when
the 1ien arises by contract in writing
such contract shall be sssignable by the
landlord, and may be enforced by the as-
signoo. (See this Memorandum, p.10, G}

The cropper, as a "loborer” mey main-
tain an action to enforce his gtatutory
laborer's 1lien. [Ga. Cods 1983, Sec.
1801-1608; McElmurray v. Turnmer, 12 8.,
269 (s, 1890}.]7 (See this Memorandum,
e 10, Go.}

¥When a cropper unlawfully sells or dis-
poses of any part of the orop; or excludes
the lsndlord from possession of the same
while title remsins in him, the landlord,
by statute, hes the right to repossess
such corop by possessory warrant, or any
other process of law. (ba. Cods 1803,
Sac. 61-503.) )

Persons  purchasing com or eotton in

the seod from croppers who have no right |

to 8011, after notice in writing by the
lendlord or employer, are guilty of a mis-
demeanor. (Code, 1933, Sec.61-§302)

Croppers selling or disposing of any
part of the crop, before the landlord has
received hig share in fwll for all ad-
vances in the year in which the crop was
made, and to aid in maldng it, are guilt)
of amisdensanor. {ode 1833, Sec, 61-9804,
(See this Memorandum, p.1l, Gad)

Sec. 61-9904, Ga. Code 1933, provides
that a landlord who refuses to deliver, on
demand, to the cropper the part of the
crop ocoming to him, or its value, after
payment of all advances made, shall be
guilty of a misdemesnor. When the land-
Jord refuses to perform his part of the
contract, the oropper may obtain necessary
supvpliesi complete the crop, and hold the
léndlord's share for actusl damages or he
may sue for his special injury, including
services, or, at the end of the harvest,
_he may sue for the full value of his share
of the crop, or what hig share.wonld rea-
sonably have baen. ({Pardve v. Ceson, 22
Ga, App. 284, S.E. 16; Russell v, Bish-
op, 110 8.£. ./4,) (8ee this Memorandui,
pp. 11, 12, Ga.)
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED

STATYE

n
Landlord and tenant, when

@
Bmployer and cropper, when

(@)
Tenants in common of the crop, when

KENTUCKY..eiiviiinnneariiisinnnnsn.

Under a crop-sharing contract, in Hon-
tucky, if thare is a demise af the prom-
laes, or It possession and control of the
land passes frowm the landowner to the cul-
tivator for a term, the relatlonship 1s
that ot' landlord and tenant. | Redmon v.
Bedford, 80 Ky. 13 (1882)) In tuab case
the Court said: "The use of land uuder
like contracts is common withln this State,
and it s evident trvom the provisions of
the statute referred to (see, 1, art, f,
chap. 64, Kentucky stat.} that the relation-
ship of landlord and tenant exists in sueh
cases although no defined term 15 to be
fownd in the contract between the partles
Wk o " (See this Memorandum, Ky. p. 12,)

The leading case of° the very f'ew re-
ported cases in Kentueky, Wood v, Garrison,
139 Ky. 503, holds that where the landlord
was to furnish the land, barn, tenant
house, and pasture for s horse, and the
cultivator was to'dd all of the necessary
work tu raise n crop of tobacco, which was
to be shipped amd sold by the landlprd, and
who was Lo pay one-half of' the proceeds ta
the cultivator, the relatlonsiip between
the parties was that of employer and crop-
per, under Sec. 2427, Ky. eneral Stat.
The Court cites Harrlsan v. Ricks, 71 H.C.
7, where Lt wves seld, "4 oropper bas no es-
tate fn the land; that remalns in the land-
lord; sonsequently, although he tias In some
sense the possession of the crop, it is
only the possession of a servany amd is in
law that of the landlord % % ¥ " (Ses
this Memorandum, Ky. p. 1)

In Kentucky there is no statutory or
Judiclal determiuation ot the relationship
of tenants ln common as between a land-
owner and the person cultivating the land
tor a share of the erops,  For a general
dgoussion ol the tensnt-ln-comson rela-
tionship (See this Memorandum, Miss. pp.
18, 19.)

Tiftany, iu his work on "Landlonl and
Tenant,” comments. on the relationship as
follows:  "A number, perhaps a majority,
of the courts recognizing the possibllity
of’ loss by one party of the share to which
his clalm entitdles hiwm 1 the whole title
is regavded as vested in the other, have
asserted the doctrine that before division
the two parties are tensnts to common of
the crop & * & this view belng, perhaps,
more freguently based on grounds of expe-
dieney than npon the construction of' the
particular agreéement.”  (See this Memovsn-
dum, Miss. p. 18, and cases there cited.)

LOUXSIANA cevviiieticciniinnnnss

In Loulsiana where lawd owaed by one
person is cultivated by another for Ao share
of the crop, the trend of the declslons is
to call the relationship between the par-
tids one of landlord and tensnt, 4Avt.
271 of the Cilvil Code of Is., Sec. AR
and G802, recogulizos that land may be
leasml for n share of the crop,and the
ralationstilp of landiovd and tenant, o
legsor and lessee mey be eraated. Jones v,
Dowling, 125 So. 478 (1929); Lalanne Bros,
v, McKinney, 28 La. Ann. 642 (1878); la,
Fagm Beraau v, Clark, 160 La. 294, 107 So.

18,

In Busby v. Childress (La. App.), 187
So. 104 (1938), the Court held where It 1§
net shown thab there was an agrocment that
parsong cultivating the land of another
are to recelve a share of' the ¢rop, or
proceads theresl, 1n lieu of wages, or
elrcunstaces are such as to Show that
that was the intention of the partles, the
contract 1s cousidered o contract of
lease.

One who caltlvates laxl belmging to an-
other tor a share of the crop is a "erope
per," or hired laborer, it' the share Lo be
received by kim 4s in leu of wages for
s labor, and it control ond dominlan of
the premises remain in the landowner, A
shnve-cropper's contract 1s one in which o
person agress to work the lamd ot another
withiont obtaining any interest in the land
or any legal possesslon of the promises
further than as an employee.

Holmes v.. Payne, ¥ La. App. S45 (1926);
Bras & 0'Brian v, Cowan, 22 la. Ann. 438;
Lalanne Bros. v, McKInney, 28 La. Ann, 642,
(See this Memorandam, la. p. 15.)

In Louisiana there does not aeem to be
any specilie recognition of the relation-
ship of tenants in- common as applied Lo a
landowner leasing land to another f'or a
shave of the ¢rop, of paylngnshara off
the crop as wages for the labor of culti-
vating thu land, .

The Court, howsver, on & rehearing of
Jones v. Dowling, 125 So. W78 (1929} stated
in the opinfou: "After caretul considere-
tion %5 wo are convinced that wo -have
correctly held that the Interveners, the
share tenants obf the defendant, did noy
bear to him tlie velatlon of employers to
employer, but, thal of lessees Lo lessor,
ardl are entitled to thelr proportiounate
share of the ¢otton ralsed by them as co-
tenants with the defengent,"  (See this
Memorandun, p. 34, Ta,)

MISSISSIPPI. .. ioiieiienniniinnes

| that of landlord and tenant.

The doelsions in Mlssissippl are in
conflict, but the clear trond 1s toward
nelding the relationship between the pare
ties to o share-cvopper contract to be
. Schifcht v,
Callicott, 76 Misa, 487 (1898). Alexander
v, Zeigler, 84 Miss, 560 (1904), Willlams
at al v. 8ykes, |70 Miss. 88 {1938), (Sca
this Meworanduni, pp, 17,184, ‘lhe pontrolling
consideration in every case wmust be the
lntention of the partiuvs., In the latest
casa, Willtams et a) v, Sykes, the court
sald: - "It is clear to us that the rola-
tionship between the landowner furnighiug
a house, land, and farm implements, and
the share cropper furnishing the lsbor, is
properly the relationship of' damdlord and
tenant, and thot the tenant has the right
to the possession of the erops grown, sub-
Jeet to the landlovd's lien." (Sce this
Memorandum, ppe27,38.)  The relation of em-
ployer pnd cropper, or laborer, does, how-
ever, exist, as will be seen under the next
heading.

While the tremd of tbe jwlielal deci-
slous In Migslissippl 18 clearly toward
holding the lanilorl and tenant relation.
ship Lo exist In share-cropping contracts,
the relationship of empioyer and croppar,
or laborar, does exist. "Croppers® are
clearly recognlzed in so late a caso as
Jackson v. Jefferson, (70 Miss, 774 (1935),
whare {t was sald:  "Where a tenant was
authorized to sell the crop {ree from the
slmm-n‘.mpml"s lien, awl to turn buyerts
cheeks over to the landlord for collection,
amd the landlord was to turn back ta the
tenant ambunts due croppers, to be turaed
over to them, croppers' liens, though
waived as to the buyers of the crops, were
not. waived as to the proceeds 1n the hands
of' the tenant or laudlerd. Where theve iy
ua denise of thw premises, aml the share
of the crop goes to the culbivator in )ieu
of wages, the parties are employor and la-
borer, or "cropper,”  (See this Memovandum,
Wiss, pe 1H.)

In some cases, eveu though the cultiva-
tor 1s expressly stated to be a tenant, o
tenaney in vomuon of the crop is recogiized
as ex)istlng. (8eé thls Memorandum,
p. 18,

The case of' Doty v, Heth, 52 Mlss. 530
{1878), held: “Expetly what relationshlp
is created belween the parties by a cou-
tract to crop aon the shares is difficult
to define. Somewhat extensive examination
of the cases indicates that they are usu-
ally regarded as constltuting the parties
tenants in common of the crops # @ *."
But in spits of Doty v. Heth, which was
overruled, it is difficult to see how a
cropper having no demise or any estate in
the land and receiving only a shave of the
crap "in lieu of weges," could be a tenant
in common with the landowner or have "um-
divided possession of the crop.® In other
words, how can a share of the crop, which
is to be deliveved to the cultivalor as
wages, be rogarded as belonging to him be~
fore such delivery? (See this Memorandum,
pp. 18, 18,)

MISSOURI...oveur

s aruess s

. rind

It is well settled in Missourd that
where. in a crop-sharing agreement posses-
sion of the premises passes to the eulid-
vatpry, the relationshlip ol the panties is
that of lanmdlord amd tensnt, In the éar-
llest reportod ease [ Johnaon v. Hoffman, 53
Mo. 504 {1873)7, the courd held the mato-
yuestion to be whether the sgreement
between the parties was & lease whereby
the possession of the farm was tranalecrrod
to the cultivator, or sinply an apresment

by which he was hired to enltivate the

farm on sharas, the defundmnt at all times
holtling the possession. 50 years luter,
in the case of Jacksen v. Knippel, 246 S.W.
1007, the edurt hold "The most important
criterion in arriving at the intention of
the parties and the conseruential relation-
ship created, 18t Which party was entitled
to the possegsion of the land? If lt was
the intention that the landowner should
part with ¥ ® ® the possession of the land
for the purpose of cultivation, ten & % &
the relation between the parties is that
of landlord and tenant." {(See this Memo-
vandum, p. 20.)

"The relation of employer and cropper
comes into existenee when a cultivator of
the land receives no demise of the prem-
ises, and possession and dominion over the
seme remain in the landowner, the cultiva-
tor to receive wages In the form of an
agreed portion of the crop raised. In
Poarson vy, Lafferty, 197 Mo.App. 123
(1917), the court held that where one cul-
tivated landl under an sgreement to give
the owner one-hall of the erop, without
renting the land for sny fixed period, snd
without possession to the exclusion of the
wwner, he was a mere "eropper,” and not 8
tenant.  (Sve this Memorandum p. 21.)

There 1s considevrable opinion in the
reported Missouri cases holding the rela~
tionship between the landowner and the
ctultivator under a share-cropping contract
as one. of tenants in gommon of the crop.
In Pearson v. lLafferty, ante, the court
sald:  “Apart from divergencies in the re-
sults reached in the cases due to differ-
ences in. the various agreements involved,
thare is considerable conflict in authovity
as to the raspective interests:or rights
of the owners and the cultivators, or
uroppers, in and to the erop ltself. It
appears that the trend of judicial author-
ity is to hold that a contract whereby one
is allowed use ot land to ecultlvate, the
owner to have & share of the produce tor
its use, will, io general, at lesst, crente
a tenancy in common in the growing cropj
and this 1s sald Lo be so whether the
agreement operates as & lease or a mere
‘orapplng contract.'®  {See this Memoran~
dum, p. 21, and same heading under Miss.
pp. 18, 19, and cases there cited.)

s
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS--Continued

)
Title to crop prior to division

)
Iden of the parties on the crop

(6)
Remedy, 1f eropper viclates agreement

(7
Remedy, 1f landlord violates agroement

Iindor Sec. 2325, Ky. Stat. 1936, it is
provided: ™A contract by which a landlord
18 to recelve a portion of the crop
planted, or to be planted, as compensation
for the uge or rent of the land, shall
vast in him the right to such a portion
of the erop when planted as he has cone
tranted top # ® ¥ M It would meem, then,
that title to the part of the crop con-
tracted for vests in the landlord as soon
as the crop ia planted. {(See this Memo-
vandum, Ky. ps 13.)

The title to the crop belore division,
whare the cultivator 15 & "cropper,” ig
in the landlord, In the case of' Wood v.
Qarrison, 39 Ky. 603, the court cites
¥Woodf'all's "landlord and Tenant," as tol-
lows: "It 18 freguently admitted® = @
that under a pure and unqualifisd crop-
ping contract the entire legal ownership
of the crop is in tho owner of the land
unul)diviﬁinn. (See this Memorardum, Ky.
pe it

The Ky. Stat. (Sec, 2023 and 2028),
provide that: “The landlord shall have a
superior lien, agalngt which the tenant
shall not be entitled to any exemption,
upon the whole erop of the tenant ralsed
upon the leased or rented promises, to
relmburse the lawilord for money or prop-
orty furnished to the tenant to enable
him to raise the crop, of to subsist while
carrylng out his contract of tenancy
# %%, The landlovd may onforce the
Tlen ®* % ¥ hy distress or attachment.”

Sec. 2317 provides that the landlord
shall have a “superior lien" on tha crops
of tha fars or premises rented for Lars-
Ing purposes, and the tixtures, household
furniture, and other parsonal proparty of
the tenant * ® ¢ for not more than one
yoar, (Sew this Memorandum, Ky. p.13.)

There is no special provision for
a cropper’'s lien, but he would have o
laborer's lien for his labor in making
the crop, and Lt denled his sharo,
could bedng action for bresch of con-

In interpreting Sec. 2327, Ky. Gen.
Stake, the Court of Appeals in Hickman v.
Fordyca (1818}, 179 Ky. 787, stutes:
"% A When a tenant has failed or ro-
tused to perform the lebor or servicas he
agreed to perform, or to do the thing he
agraed to do, and within the time agreed
upon, landlord 1s eatitled to ropossgess
himseld of the premlses under a writ of
foreible detainer®

The landlord is further protected by
Soa. 1048, Ky. Stat., which provides a
fine and liability for damages whaere a
person wilfully ontices or influsnces a
laborer to abandon his contraet, (See
this Memorandum, Ky. p.13.) .

No statutory provision, nor case di=
rectly in point, is found in Kentucky
which give any specific remedy to the
cropper when the landowner vielstes the
contract.  In Missourl the eropper could
sun for breach of coutract 1f' the lani-
owmer refused to permit him to take his
share of the crop. (Beasley v, Marsh, 30
S.W, 2d, 747, decided In 1931.) [n Ken-
tucky the cropper doubtless could proceed
under the general statutes for breach of
contract,

landlord and tenant, it is provided by
statute that the orops belong to the land~
lord and the tenant in the proportion
agreed upon batwoen them. (Act Ko, 211
1908, which ls Sec, 5066, La, Gen. Stat.}

lossea's orops for the current year
cannot be hald to pay any dobt of the
lardlowner, or any mortgsge which may have
baen recorded atter the lease. ($ec.
6602, La. Gen, Stat.)

¥here the relationship is that of land-
ownor and cropper, it is to be intovred
from the fow cases reported that title to
the erop remains in the Lundowner until
fimal division under the tarms of tha
agrooments  (Soe thls Memormutum, Lo, p.

Stat., Sec, 5066, provides that whenever
a landowner leases land tor a part of tho
erop, that part sgresd upon botween the
partles 48 at all times the propevty of
the landlord. ‘The landlordy, tharofore,
neels ae Ilen for rent as he holds title
to hig part of the crops at all times.

A aropper recoiving a part of the erop
in lleu of wages i3 a laborer awl is one
titled to a laborer's en, and speeifl-
eally 1 given the right of provisional
soizure under See. 2147, lonislang Genaral
.H‘La)uatou. (Soo thlg Vemorandum, La, p.
16,

Koo Sac, 510360, La. fien, Heat,, whare
the laboror's right to suo Cor wagos s

crn;:t. (S8eo this Memorandum, Ky. p.
1,
Where the relationship is that of Act. No. 211, 10U8, belng La. Gon, Sog. 4084, Ya. Gon. Stat. {Dart), mokes The croppor Leing a laborer, has &

it o misdomoanor for a third person to
intavrfere with, ontice away, or Induce a
tenant or hired hand to leave tha services
of the employer, or to abhandon the land.
(Sue this Momorandum, la, p. 164}

Tha landlord 18 further protacted
agoatost the holding over of a laborer or
eropper on tho cultlvated land by Sec.
G 1 of the Gem. Stat., after the ocous
paney or posasesalon ahall have ceased.
La, Gen. Stat. (Dart), Sec., 4364, 4386,
and 1291, 1293,

It 1s also unlawful for any porson Lo
o on the land of' another in the night
timy to assist in moving a laborer or
tanant therofrom.  (8ec, 1290, La, Qen,

laborer's lien on tha erop produced by
himy and In Toulgsiana hoe may obtain a writ
of provisionsl selzure undev Sec. 2147,
Lo, Gen. Stat. (Dart) o This sectlon reads:
"In addition to thy ceses in which provis
sional selzures are allowad by the law,
the right to such remady shall be allowed
to laborers on farmg or plantations whan
thay shall sue f'or thelr hire, or may lear
that the other party is about to remove
the erap, In the cultivation of which
thoy have laborud, boyond the jurisdiction
of the court,”

Sec, 5100 provides that in any case
inatituted by a laborer for the recovory
of wagos, &t 18 compatont for the judge,

depends . upon the volationshdp of the
partios, Where that relationship iu
1amilord amxd tenant, 1t 1s averywhera os-
tablished that the title to the crop is
in tha tengnt, subject to the landlord's
1len for rents Wnere Lhae partios are
held to b tenants da common, as they may
be in Missigsippl, a8 seen noxt above,
thoy hava jolnt posseasion and ownardhip.
Wnen there 18 no demlse of the promises,
and the landownar retains dominion and
control, sgreeing only to pay tha ecnltl-
vator a fixed portion of the erop in liew
of' wages, tille to the crop remains in the
landowner at all times prior to diviaion
thereof:  (Sae this Momorandum and casos
clted on po 19.)

glven this pmployer and the “evopper” ar
Flaboror® cach @ 1ien on the interest of

tha othar for advances on the one hand,.

and wagas on the other. This section
reads: "Every onployer shall have o lien
on the share mr dntorest of his employeo
on any erop made under such omployment
for all advancos of'woney end for the fair
markot value of other things advanced by
him, during the existonce of such employ-
ment; and every employee, laborer, arop-
ar, part OWnor, OVersoor, On manager, or
other porson who may ald by hls labor in
making any evopy, shall have & lden on the
interest of the person who contracts with
tham for such labor for his wages, share,
or iotersst in such crops, whatever may
bo the kind of wagos * ¢ & " In addition
tha landowner 18 given a paramount lien
for vent by Soc. 2186 of the coda (See
this Memorandum, .18 ). It 18 also made
o wisdemeanor for any person with notics
of alther llon to remove ar soll suech
produets with intent to impalr such ller.
(San this Momorendum, p. 20.)

18,) racognlaed,  (Bon this Momovandum, o, pe | Stat,) (See this Moworandum, La, p.16.) |upen application off elther party, to trey
16 the case alter throe days' service of the
citation. (8o thiy Memorandim, Ta. pp
18, 17.)
1
Title to the erop prior v divialon Sewrs BOOH of the Miss, Codo ol 1930 Whero a tenant, or a "eropper," vio- There 18 no sposlile provision for any

lates the agreewent with the landlord, the
latter may huave rocourse; undor Sec. 2198
and 2297 of the code, by obtalning an at-
tachmont when hio varily belioves that his
tonunt will remove the products from tho
leased premisas belors the explration of
Bl& toem.  Also, 10 a tenant fn arrears
tor rant doserts tho premlses so that
suf'iclont distrass cannot be had to pay
the arrears, a Justice of' the Pence may
put’ the landlord in possesslon of the
premisss.  The landlord can maintaln an
actlon Tor dameges agalnst a purchaser
with notlce of produets subject to the
1ien for rent. Cohn v, $mith, 64 Miea.
B16; seo this Momorandum, p.R0.)

vemedly (ar the eropper 1t the landlord
violates the contract. Under See. N34
(See thls Memorandum, p.19}, he hasa
en " ¥ % oon the interest of the pers
sor wlio contracts” with him for his wagoes.
The eroppor, no doubt, could bring actlen
for breach of contract where tho landlord
had violatod his agreement,

It is apparently sottled in most juris-
dietions, and cortalnly In Missouri that
in nn agreement hatween an smployer and
aropper, the title to the erop before
division is fn the employer.. Wondfall's
"Landlord and Tenant,™ p. 125, wtatas:
A1t is everywhere wimltted that undor a
pura and unqualitied cropping contract
the entire legal ownerahip of the crop is
in the owner of the land until division.®

It 18 aqually well setiled in Missouri
that when in & cropping contract, the ro-
lationship 1s that of landlord and ten-
ent, the title to the crop is In ths ten-
ant. subjeet to the landlord's llen for
rent and advances. (Note: Therae may bo
an excoption in Louisilana, umder Bec.
BOGH of the Gen. Stat. See this Mamoran-
dum, la. po15,  And in North Carolina the
landlord by 8ec. 2988, Code 1udy, is
"vested in possassion® of the crops of
both tenants and "croppers." See thls
-Memorandum, N.C. p. 23, (Sav this Memo-
randum, P 21.)

See, 2076 Lo 2978 pglve the landiomt a
len on the crops grown Por 120 Jdays af'ter
the expiration of the tenancy, aml a supe-
ror Hen for 15 days upon erops removed
from the premises, wherever found, The
Yion may be enforced by distress or ab-
tachment, In the manner providad for the
¢olloction of rent.

There is no spacific provision for a
eropper's lien, but 1t 1 sadd indirectly
in Morrell v, Alexander (Mo, App.) 216
3.9, 764 (I918), a cropper way sue for
demages Lor Lreach of contrachs

Sec. 2086, Mo. Stat., Anne, provides:
PAny person who shall be liable to pay
rant, whether same ba due or not, or
whather same be payable in money or othar
thing, 1f the ront bo dus within one year
thareafter, shall ba llable to attecbmeat

for such rent lo the Collowing instances.™ |

The statute then names as some of tho in-
stances: Intontlon to remova the proporty
from tho vented premises; when he hos re-
moved proporty within 30 days; and wheh
he has dlsposed of crops 80 as to endanger
collection of rent. Tho stattte also
provides that il any porson shall buy @
crop grown on demised premises upon which
rent {s unpald, with knowlodge of these
facts, be shall becoma lable in an action
for tha value thereof, end may bs subjact
to garnishment at law In any sult ngainst
tho tenent for recovery of rent. (See
this Momorsndum, p. 21.)

A crappertean aue for breach of cone
tract when his share of the crop is with-
held by the landlord. In Beasley v,
Narsh, 30 §.W, 2d, 747 (1981), the court
raviews Morrell v. Alexander, ante, and
sayst "Thlg casoe does hold that a cropper
eonld not malntain actlon for conversion
agatnst a landlord whore thers has baen
no division of the crops * ¥ ¥ , tut that
opinion also holds that in a suit based
on o potition similar to this one, the
sult may be Lrested ss & sult for damages
for brasch of contract, (See this Memo—
randus and citations on po 22.)

22
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MEMORANDUM REGARDING-LEGAL RELATIONS AND RIGHTS OF PARTIES WHEN LAND OWNED

STATE

)]
Lendlord and tenanty when

()
Employer and cropper, when

(4]
Tenants in common of the crop, when

A demise of the premises and surrender
of exclusive possession for & term is nec-
essary to create tha relation of landlord
and tenant between the parties to a crop-
sharing contract in North Carolina, as in
moat other states, The rule that such a
tenant has title and possession of the
crop, -subjeet to the  landlord's lien for
rent and advances, s, however, varied by
a North Carolina statute declaring that
unlegs otherwlse agreed botwean the par-
ties, all crops. shall be deemed to be
"vested in possession” of the landlord at
all times until all rents and advancos mre
paid,  (Sec. 2055, N, €, Code of 1839; see
this Memorandum N. C.' p.23.) ‘The statute
also provides that to entitle the landlord
to the benefit of the lien, he must con-
form, in the prices charged for advance-
ments, to the provisions of Sec., 2482,
which limits such charges to 10 percent
over the retail cash price, which is to be
in lieu of interest. (See this Memorandum
N+ Gy po 230)

A cropper in North Carolina i3 one who,
having no estate in the lend, cultivates
it for u share of the crop, (State v. Bur-
well, 63 N. C. 661; State v, Austin, 123
K. C. 748; see this Memorandum N. €. p.22.)
By Sec, 2055, N.' C. Code, however, the crop-
per and the tenant oceupy the same position
as far as ownership of the crops is con-
cerned. The statute lessened the tenant's
rights in the crop by increasing the land-
lord's right as a lien holder vested In
possession of the crop, and at the same
time raised the cropper's status From that
of a lgborer receiving pay in g share of
the arop, with title to the erop vested 1n
the landowner, to that of one having a
right and actuel possession subject to the
landlori's lien. State v. Auvstin, 123 N,
C. 749, 31 $.E, 173, 1898; see this Memo-
randum N. G. p. 22,

While the relationship of tenants in
common hetween a landlord snd & cropper in
a crop-sharing contract is well established
in some States, (Miss., Tex., and Tenn.),
no N. Car. case has been found holding
that such a relationship exists. In view
of Sec. 2355 of the N. Car. Gode (See this
Memorandum N. C., p. 23.) it appears that
this relationship of' tenants in common of
the crop does noet exist.  The landlord
could not well be "vested in possession”
of the crop, as declared by the statute,
and at the same time be a tenant in common
of the same erop, since tenants in common
"hold by one and the same undivided posses-
sion." (A, and B. Eoo. 2d, vol. XVII, p,
661; see this Memorandum Miss., p.19.)

"ORLAHOMA......ovvviiiiinenininiinesy

In Qklahoma, as In most of the States
covered in this  Memorandum, the relation-
ship of landlord and tensnt arises In a
orop-sharing contract when there is any
demige of the premises, and the tenant has
control thereof, and of the crops, and pays
the landlord o desligated part of the crap
as rent. The latest reported case distin-
guishing the tenent from a eropper is Elder
vi Sturgess, 173 Okla. 620,498 P, (2d), 220
{1936), in which the court says: "The ten-
ant has excluslve right to possession of
the land he cultivates and an estate in
the same for the term of his contract, and
consequently- he has & right of property in
the crops.®

The Supreme Court of Oklahoma in Elder
v, Sturgess, anto, quotas with approval its
former opinion in Empire Gas and Fuel Co,
v. Danning, 128 Okla. I48, 261 P. 929
{1927), distinguishing batween cropper and
tenant, in the following language:. "The
difference between a cropper and a tenont
is that the cropper is & hired hand, paid
for hig labor with a share of the crop he
works Lo make and harvest. He has no ex-
clusive right to possession and no estate
in the land nor in the e¢rop until the land-
owner assigns to him a share. The tenant
has exclusive right to possession of the
land he cultivates and an estate in the
same for the term of his contract, and
consequently he has a right of property in
the erop.®

In the carlier case of Halsell v, Firat
National Rank, 109 oOkla. 220, 235, P. 538
{1926), the identical language as above i
used in the syllabus. And in the later
case of Magnolia Petroleum Co. v. Jones,
186 Okla, 309, 81 P. (2d) 768 (1939), the
court, refused to overrule the Empire Gas
and Fuel Co, v. Denning case.

There 1a no statutory determination of
when o landlord and tenant or cropper are
tenants in common of the crop, and no de-«
cisions have bean found defining that re-
lationship of such parties in this State.

Sea Arrington v. Arrlngton, 79 Okla.
243, 192 P. 6893 Pralrie 01) and Gas Com~
pany v, Allan (C.C.A. Okia.) 2 F. 2d, 566,

SOUTH CAROLINA.......cvviirinens

When, in & crop shaving contract there
15 o demise of' the premises and the parson
cultivating the land acquires.’ an astate
therein, with pight of title to and posses-
gion of the crop, subject to the landlord's
lien for rent and advances, the relation-
ship 15 that of landlord and tenant. Under
such an agreement it is competent for the
tenant or lessee to give an agricultural
lien on the crop grown by him subjest to
the landlord's statutory lien for rent and
advances. 8, C, Code Sec. 8771; Brock v,
Haley & Co., 88 §, €, 378,

The distinction between a tenant and a
cropper 15 that a tenant has an astate in
the land for a glven time, and a right of
property in the crops; while the cropper
has an estate in the lend, nor ownership
of the crops, but is merely a servent and
recelves his share of the crops from the
landlord in whom the title is. It 1s al-
ways & question of the construction of the
agreement under which the partles are act-
ing. TYayler v, Donahve, 125 Wla. §)3,
M:%f v, Watkins, 15 8, C, 86; Loveless v.
Gil)iam, 70 8, €. 390 (1904), In South
Carolina the cropper, as a laborer, does
have & statutory lien on the crop to the
axtent of the amount due for his labor,
next in .priority to tha llen of the land~
lord for rent. (8.C. Code, Sec. 8772;
3ge this Memorandum 8. C., p.27.

No reference to the relationship of ten-
ants in common of the crop as batween land-
owner and cultivator on sharas has baen
found in the §. ¢. Stat. and decisions,
and no such relationship appears to be rec-
ognized in 8. CG.  Tiffany; in his work on
Landlord and Tenant, Sec, 453-b, says: "A
number, - perhaps a majorlty, of the Courts
recognizing the possibllity of loss by one
party of the share to which his agreement
entitles him, 1f the whole title is re-
garded as vasted In the other, have as-
serted the doetrine that before division
the two parties are tenants in common of
the crop * ¢ *, thig view belng parhaps
more {requently based upon grounds of ax-
pedience than upon the eonstruction of the
particular agreement." (Ses this Momoran-
dum S, €., p, 26.)

TENNESSEE .0ovvvinnins.vrinerersns

The relationship of landle.d and tenant
in . Tennessee rests upon the agreement be-
twean .the parties, followed by the posses-
sion of the premises by the tenant under
the ‘agreement. 'An express contract is un-
necessary and tenancy may be inferred from
the conversations and actions of the par-
ties. (Séa this Nemorandum Tenn., p. 28,
and’ cases there cited,) I the effect of
the ‘arrangement Dbetween the parties in a
share-cropping contract is to give the cul-
tivator the possession of the land, the ex-
clusive possession; it is frequenily termed,
a tenancy 1s ereated. (Tiffany on Landlord
and Tenant, vol. I, p.'121.) While there is
no statutory definition of the relatlon of
landlord an¢ tenant as applied to share-
cropping contracts in Tennessee, Michie's
Digest of Tenn. Rep., p. 410, cites Bouvier's
Law Dicticnary, vol. II, p. 116: "The term
landlord-and-tenant denotes the relation-
ship which subsists by virtue of a contract
expregs or implied between two or more per-
sons for the ion or o pation of
landg # * ¢ for a definite period.”

Although Tennessee statutes make fre-
quent reference to "share croppers® in gly-
ing landlords liens on crops ralsed an
their lands, and frequently use the phrase
"tenant or share cropper,” they do nat de—
Fine what a share cropper is. However,
there can be no doubt that the relationship
is the same as that in other States, name—
ly, one of amployer and laborer. .In the
cagse of McCutchin v, Taylor, 79 Tenn. 259,
the court held that an agreement to give a
part of the crop in consideration of the
labor of tillage 15 as much a hiring as an
undertaking to pay in money. Perhaps the
failure of the statutes to define share
eroppers is due to the earller decisions
to the ef'fect that landowners and laborers
working for a part of the crop were ten-
ants in common of the crop. [See (3) fal-
lowing and this Memorandum Tenn., p. 20.]

‘now be tenants in common of the crop since

A contract by a laborer with a land-
owner to farm on tha shares does not cre-
ate a partnership but they are Lenants in
common of the crop, and each may sell or
mm‘tgage his respective Interest. Jones v,
Chamberiain, 52 Tenn. 210 (I871): Mann v.
Taylor, 52 Tenn. 267 (I871); Hunt v. Wing,
57 Tenn. 138 (1872}, It is to be noted
that these cases were tried in 1871-73,
and no later cases have heen found, How-
ever, the legislature of Tenn. by Acts of
1823-27, Sec. 8027, Williams' Tenn, Code,
provides that nothing in this law shall
affect tha portion of the crop reserved as
rent by the landlord of a share gropper
% % &, it being the intention to treat
the title to such portion of the orop as
vested in the landlord unless the contract
exprassly - provides otharwise. (See this
Memorandum Tenn. p. ) It would seem
that the landowner and the croppsr cannpt

title to the landlord’s portion is vested
in him by Sec. 5027.
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS—Continued

[CH]
Title to crop prior to division

&)
Lien of the parties on the crop

(8)
Remedy, 4f cropper violates agreement

)
Remedy, Lf landlord violates agrecment

Bafora Sec. 2355, N, Gar, Code, 1008,
became effective, title to the whole of

vested in the tenant {oven wheve the par-
ties had agresd upoen a certain ghare of
the -crops as rent) until a division hed
been made. Under a cropper agreement, the
title was vested in the landlord at all
times prior to division. (Sea this Memo-
racum No Coy pef8.) By Sev. 2946, title
to all crops is vested in the landlord in
the absence of an agreament to the con-
trary, untll the renlt and advencements
are paid, S8tate v. Klggina, 126N, €,
1112, 38 S.E. 113; cltations in thia Mem-
orandum, N. Gy pe2, :

tha crop was, in contemplation of law,’

Sen, 2955 (See this Memorandum 8,C. pe
3,) provides a landlord's lien on allerops
for rents and sdvancements when lands are
rented for agricultural purposes by either
& tanant or a orapper, under either written
or verbal contract. However, thera is a
vestriction in this lien not found in any
other State, that in making advancuments
the landlord must conform to tha provi-
alons of Sac. R442 (See this Memorandum N.
C.ype 23.) Liniting the amount charged for
advancements to 10 percent over tha retail
cash price, under penalty of losing the
lien.  (See this Memorondum N.C.,p.2.)
This lien is separate and distinet from
the lien Tor advancements alone glven un-
der Sec. 2480, which latter lien is sub-
ordinate to the landlord's and lahorer's
1iens, and provides that the agreement for
advancements must be in writing., (See
this Memorandum N,C.,p. &) The landlord's
1ien is superior Lo all other liens but
its priority is only for the year in which
the crops are grown. (See this Memorandum
N.Cuype 23:)  The tenent or cropper have a
lien under Sec. 2308, under certain con-
ditions, (See this Memorandum NeG.p. 31.)

findgr the N. C. Code the landiord may
bring olaim and delivery to recover pos—
session of crops where his right of pos-
pegslon under sec. 2858 is denled, or he
may - regort to any other appropriate rem-
edy to enforce his lien for rent due and
gdvancements wmade. Livingston v. Farlsh,
89 N. C. I30, A tenant who removes any
part of the .crop befare satisfying the
landlord’s llen becomes liable civilly
and eriminally, The remedy of claim and
delivery was designed for the landlord's
proteetion and cannot be invoked hefore
the time flxed for division unless the
tenant 18 about to remove or dlspose. of
the crop, or abandon 1t. Jordon v. Bryan,
103 N.C, 69, 9 3.E. |36, A cropper:whe
shall negligently and willfully refuse to
cultivate. the crop, or ahandony the sans
without good cause before paying for ad-
vancemmts; or a landowner willfully fail-
ing or refusing to furnish advances ag~
cording to his agreement; or any person
who shall entice or puorsuade any cropper
to abandon his agreoment, is guilty of a
misdemcenor under Sec. 4461, (See this
Memorandum N, G., p.21)

Wien a landlord gets possession of the
crop otherwise than by the mmle prescribed
in Sec. 2065, and refuses or neglects upon
notlee of five days to make a fair divi-
sion of the crop with the lesaee ar crop.
per according to the agreement, Lthen the
lessee or cropper 1s entitled to the same
remedy given in an action upon a claim
for the delivery of personal property.
This segtion Intends to favor the laborer
ag against those matters and things upon
which hlg labor has been bestowed. Rouse
v. Wooten, 104 M. C. 229, 1D 8.E. 19D;
ses this Memorandum N. C., p, 94; State v,
Keith, 126 K. €. (1i4, 36 §,E. l69.

When a tenant cultivates crops inder a
renter's contract providing that he shall
pay & portion. of the crop as rent, and
ghall gathor game and deliver to the land-
lord hig part, the tenant has a right to
possession of the entire crop until it ie
gathersd end divided, and can maintain an
action lor damages ror Lts destruction or
Injury. Magnolia Petroleum Co. v. Jones,
185 Okla, 309 (1928). Title 41 Sec. M,
Okla. Stat. of 1041, provides that when
rent 18 payable in a share of the erop,
the lessor shall be deemed the owner of
such  shore, and if' the tenant refuses to
daliver such share, the lessor may entoer
upon the land and take possession of the
share, or may obtain possession thersof
by actlon in replevin. The landlord,
then, i the owner of the sgreed praportion
of the crop golng to him for rent at all
times, ragardless of the fact that the
relationship may be that of landlord and
| tenant,  {See this Memorandum {kla., p.
25,) A mera croppar has no title to the
| erop prior to its division.

Since the lessor 1s deemed to be the
owner of his share or proportion of the
crop under a share-evopping agreement, he
does not need any lien.

Sac. 27 of Title 41 provides that when
any person liable fnr rent attompts to
remove tha orops from the leased premises,
the person to whom the vent 1s owing may
aue out an attachment in the some menner
as iz provided by law in other actlong.
Cunningham v, Moser, 91 Okla, U4, 215 P,
758, In the abmence of contract a land-
lord has no lien on the tenant's part of
the ecrop Cor supplies furnished (0 make
the crop. Halsell v. First National Bank,
108 Okla. 220 (1028), laborers have a
lien on the production of thelr labor,
while the title to the property remaing
in the originsl owner, Sec, 92, and may
enforee this lien as in ordingry actifons
or by attachment. A cropper baing a la-
borer, hasz a lien omn the crop for the
share due him Af he has complied with the
statute. Flrst National Bank v. Ragers,
24 okla. 357, 103 P, 582. {(See thiy Mem-
orandum Ukla., peih )

Sec. 26 of Title 41 provides that any
parson removing crops from rented premlses
with intention of depriving the landlord
of any rent, or who fraudulently appro~
preiates the rent, shall he gullty of em-
bezzlement; and Sec. X7 glves the person
Lo, whom rent is owing the vight of attache
ment when any such attempt to remova crop
from the leased premises is made. {Cunn-
Ingham v. Maser, 8§ Okla, 44,)

852 P, M8, the court hald that a sharp-

In Flrat Natlonal Bank v. Rogers, 24
Okla, 357, 103 P, E82, tho court held that
me raising a crop on land of another fov
an agreed share is a cropper or labarer,
and not & tenant, and has n lien for his
sharg,

In Taylor v, Rlggins, 129 Okla. b7,
cropper's action for the ownoer's refusal
to parmit him to tend crops under contract
is cne for breach of coutract, not for
conversion, and as heratofors seon, Sec,
62, Title 42, Okla. Stat., Aunctated,
glves the laborer a llen on the products
of his labor. 'The cropper, bhoing o la-
horer, would come undor the provislons of
this section.

" Whon the relation butween the parties
to a share-cropplng contract is that of
landlurd and tenant, the tonant has title
to and possession of the nrop prior to
division =ubject to the landlord's lien
for rent and advances. Where the rela-
tionship of the parties is employer and
laborer, ue “cropper," title ad posses-
glon are in the landownor, but the eropper
has an equitable interest and can maintaln
action in equity for sottlement and divi-
sion of the crop, [Mlller v. |nsurance
Company, 146 8, C. 128 {1928); sea this
Momorandum S, Go p.27.]  Under Sec. HYTS
of the codeya laborer or cropper 1s glven
a statutory lien next In priority to the
llen of the landlord for rent (8771) For
the amount due him for his labor. (See
this Memorandum S. G. p. 27.}

Both tho lendlord and the loborer, or
aropper, have statutory liens on the erop
raised, one for rent and advancoes, and the
other for his wages us a laborer. (5. C.
Godey 8771.) Under sec. 8774 the londlord
has & llen on the crop of Wis tenunt for
his rent in preference to all other liens.
The laborer,~or eropper, who assistad in
making the crop has a lien thereon to the
extent of the amount due him f'or labor
next, in priority to the llen of the land-
lord, Al)l other liens tor agricultural
supplies shall be pald next af'ter the sat-
isfaction of the liens of the landlord
and lahorer. Under Sec. B771, no writing
or recording of the landlord's lien 1g
Necessary. rfs«:e this Memorandum 8. Cu ps
25,) If any portion of the crop is re-
moved from the land, and the proceeds not
applied to the payment of vent for the
year, persons having liens have the right
to proceed to collect their llens in the
same way as 1f they had become due accord-
Ing to the contract before removal., (S.
. Cods, Sec, 8778.) (See this Memorandum
S, C. pe27.)

Under Art. 8, Seec. 7042-1 to 70032-10,
S.C, Code, 1t is made a misdemeanor: (1),
to Prauditlently refuse to rendar service
agreed ong (2}, to Frowdulently relfuse to
receldve and pay for servico agreed upon;
(1), to procurs advances with fraudulent
intent not to perform the work agreed ong
(1), failure to make mgreed advances with
malicious intenty and, (3}, specifically
recognizes payment in the share of the
crop whore 80 agreed. {(See this Memoran-
dun S. G0 peR7.)

Under Seo. H77H, any person making ad-
vancements may show to the court elerk by
affidavit that the person to whom the ad-
vancements have been made is about to sell
or dispose of the crop, or in any way de-
foat the lien for advances, oyl the clerk
may lssue a warrant to any sheriff.ve-
quiring him to selze and sell crop to sat-
iafy )Lhe lien, (See this Memorandum S.C.,
PeR7

The croppor has his llen under Seo,
8773 Lor wages due him, {see this Memoran-
dum S. €. pe 27.), and he has an equitable
inkersst in the prop and may maintain se-
tlon in equity for settlement snd dlvi-
sion. Miiler v, Insurance Company, |46
3, C. 128 {1928), ™o cropper is also
glven protection by sec. 7030-7, which
provides that all contracts botwoen land-
owners ond labovers shall be witnessed by
two or more disinteraested persons end at
the raquest of any party be executed be-
fore a magistrate, whose duty 1t is to
explain the contract to the partios.
Sec. 7030-8 provides for division of the
crop by disintorested partios. (See this
Memorandum 8. oy pe 284

Sec. 8027, Williams' Tenn, Code, de-
‘glares that the portion of the crop re-
served by the landlord of a share cropper
for rent is vested In the landlord wheth-
er that share 13 divided or undivided, un-
lesa the contract expressly provides oth-
erwise. Sec. 8028 provides that the pur-
chaser of a crop from a tenant with the
landlord's written permission to sell
shall issue check in peyment to the land-
lord and tenant, and such check may not be

In & "cropper" contract,then, the landlord
has a statutory title to his share of the
erop at all times, and under the over-
wheluing welght of authority in other
States,he has title and possession of tlie
entire orop until division. Where the
contract is one of landlord and tenant,
the tenant bag title to the crop prlor to
division, Schoenlaw-Steiner Trunk Co. v.
Hilderbrand, |52 Tenn. 166, 274 3.W. 544
(1825); see this Mamorandum, Tenn., pp. R8s
30,

eashed without the lsndlord's éndorsement..

Under Sec. 8017 to 8020, the landlord
has a lien on all crops grown on his land
during the crop year for the payment of
rent whether the contract be verbal or in
writing; he has a like liem on all crops
of tenants or share croppers for advance-
ments, FEven a purchaser, with or without
notice, of creps sulject to such lien is
ligble to the lienholder for the value of
the crop not to exceed the amount of the
rent and supplies furnished. (See this
Memorandum Tenn. p. 30, and casey
cited.) Sec. 8014, Wllliams' Tenn. Code,
provides that a eropper shall have a lien
upon the crop produced as & result of his
labor for the payment of such compensa-
tion as agreed upon in the contract. This
lien exists for 3 months from the 16th of
November of the year in which the labor
is performed, provided an account be sworn
to before a justice of tho peace or clerk
of courts This lien is second ta the
landlord's 1ien, and to no other. {See
this Memorandum Tenn., p.90.)

A1 crop liens may be enforced in a
court of competent jurisdiction by origl-
nal suit, execution, and levy, or by orlg-
inal suit, attachment and garnishment,
and any number of demands may be jolned
in one suit. The lien holder must itemize
his claim and make affidavit as in attach-
ment proceedings. (Sec, B022; see this
Memorandum, p. 30.) For the protection of
both landowners and laborers, or croppers,
from intimidation, Sec. 11037 of the
Criminal Statutes provides that it shall
be a felony for any night rider or other
person by threats or intimldatlion in any
form to compel & landlord to discuss any
hired laborer or share cropper or tenant
by threats, written or verbal, or to com—
pal such laborers ar cruppers under force
or compulsion to vacate the premlsas they
ocoupy. Conviction under this section
carries punishment of from 3 to 1§ years
in the penitentiary.

If & gshare cropper is detormined to be
a tengnt in common of the crop, he can
maintain an action for partition, recover
for conversion, jnterplead for his share
of* the crop, and morlgage or sell his
share of the crop whlch his labor pro-
duced. Vol, 1y, Law and Contemporary
Problems, p. EN3; Hunt v. Wing, 57 Tenn.
139 (1872); Jones v, Chamberlain, 52 Tenn,
211 (1874). If & cropper bring action
for breach of contract, &s whare the land-
lord feiled to furni{sh supplies or money
to make the crop, the measure of demages
is the value of the share, less necessary
expenditures not including labor, and less
such sums as the share cropper may have
sarned in other employment, (See this
Memorandum Tens., p. 91.)
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SN LAND OWNED

S

STATE

(1)
Landlord and tenant, when

@)

Employer and: cropper, when

&) d
Tenants In vusmon of thn ceop, when i

TEXAS..oiviitiininiianiiniinivinn

The Supreme Court of Texas in Brown v,
Johnson, 118 Tex. Rep. IN3, 12 5.W. 2d,
643 (1929), says: "The relationship of
landlord and tenant is a guestlon of fact,
like that of possession, and may be Proved
by parole evidence ¥ * % . To create the
relationship no particular wards are nec-
assary, but it is indispensable that it
should appear to have been the intention
of one party to' dispossess himself of the
premises, and of the other party to oeccupy
them. ® * ¥ A casual reading of our Land-
lord and Tenmnt Law demonstrates 'that one
of the essentials of a valld lease of the
premises, whereby the relationship of land-
lord end tenant 1s established, is that
exclusive possussion of the premises right-
fully belonging to one party is trans-
ferred to another ® % %.,7 {See this Memo-
randum, p.3L.)

The Court of' Civil App. of Tex. in the
case of Cry v. J. W, Bass Hardware Co., 273
§.W. 850 (I925). distinguished botwoen a
tenant and & cropper in the following lam-
guage:  "The distinction between a mere
cropper and a tenant ¥ * ¥ is clear; one
has the possesslon of the premises for a
fixed time, exelusive of the landlord, the
other has nat.  The possession of' tha lamnl
is with the owner ag against a mere crop-
per because a4 mera cropper is in the ste-
tus of an employee, one hired to work the
land and to be compensated by a share of
the crop raised, with the right only te
Ingress and egress on the property." ‘fhe
Court- then quotes from 12 Cyc. 979, as fol-
lows: "Mhe intention of the parties as ex-~
pressed in the language they have usid,
interpreted in the lipght of the surrounding
circumstances, controls in determining
whether or not a given contract constitutes
the cultivator a cropper.® (Ses this Momo-
randum, p.31.)

i
In Texe, whim the relsttonshifp 3 e |
tormined U0 b that of Isndlopd wsd erepe |
pery, it follows st e partivs are tshe
ants {n cummon B the eprop. Rogers . .
Frazer Bros. end Co., 108, S.w. 727 {1804},
In that vase the court held that & verdbas |
contract Dabwesn o andiener whis Duralsdes
tha land, teams, wfd toolw, amd s et
vator whio amle n erop on the land amd per- |
tormpid other duties for the lspdowser fae )
all of whleh b wans Lo recelvs poe-bald of *
the erape was nol a rehtal contesed epe
ating U relation of lundlony and Tegns |
botween the parties, but was a renting oe
shares  whareby escll party acguired titie
to an unidentitiet ops-hgll interest im
the crop, and mmle thes Lenantys In comeis
thereots  (See thin Nespraeion, pe 310

VIRGINTA ooeverveieesrinessans

No set of words is necessary to con-
stitute 4 lease, and in doubtful cases the
nature and effect of the ‘Instrument must
be determined in accordance with tha in-
tention of ‘the parties as gathered by the
whole instrument, Upper Appomattox Company
v. Hamilton, 83 Va, 319, (See this Mem-
orandun, p.34.) -In a crop-shering con-
tract if the effect of the arrangement is
to glve the cultivator the possession of
the land, a tenancy is created and -the
parties are landlord and tenant.  If the
possession 1s retained by the owner, it is
merely a cropping contract. The basic dis-
tinetim is that a tenant has an estate in
the land, and the cropper has none.

Where a landowner contracts with one (o
crop his land and to give him part of the
crop after paying all advances, and the
crop-has not baen divided, such cropper ts
not a tenant but a mere employee and the
ownership of the entire crop is in the
landowner, Partish v. Commonwealth, 81
Gratt, I. Michle's Digest of Virginia Re-
ports, vol. VI, p. 360 (1939), gtates that:
"It is very frequently s matter of great
difficulty to determine whether the agroo
ment under which the tenant holds is toche
nically a lease or a mere license. The
decisions on this subject ara numerous and
extremely difficult to roconcile. Hanks v.
Price, 32 Gratt. (07, 110, The Parrish
case, ante, iz believed to sti11 Lo au~
thority in Va. although there is conflict.
(See this Memorandum, pp. 34, 95.)

An apgrevaont botween two pepdeny £ar
the ratsing of & rrop oh the land of 2
third by his Heonse aod pepainsion, atet
Tor a divislon of the crop be twaen et
two persons, constitutes then folnt ted
ants of the erap, At asither a0 defes?
the interest of (i uther by taking & eon-
veyancs of the laml tros the ewoer.  Lows
v. Hiller, 3 Gratt, 206 (18%8). The vri-
toarion i a Lonaney  in deson 3n il s
one knowath biy ow severalty; amt, henees
the poanesaion off the eatate In necesnerily
in common until a logal partition ta saibe.
Hodges v, Thornton, 136 Ya, 112, Wew this
Mamorandus, paih)  (For s diseusslon of
Tmu)mm A Compon, des uider Mius., . 18,
149,

S b s b8 R0 s i i
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BY ONE IS CULTIVATED BY THE OTHER UNDER AGREEMENT TO SHARE THE CROPS—Continued

)
Title to crop prior to division

LG
Lien of the parties on the crop

(6)
Remedy, if cropper viclates agreecment

¢4]
Remedy, if landlord violates agreement

When the relationghip between the par-
ties is that of landlord and tenant, ti-
tle to the crop produced is in the ten-~
ant, and the landlord has a statutory
lien on the-crop for his rent. (Texaa
Stat., Art. 52202.) When the relationshlp
in that of landlord and cropper, there is
no llen for the rent since the landlord
has an interest in the specillc property,
namaly, that of a tenant in common.
Rosser v, Cole (C.A.} 226 8.%, §i0 (I9820);
Brown v, Johnson, {8 Tex. Rep. INY
(1928). The landlord in & landlord-ands
tenant relationship does not bacome the
owner of the agreed share of the crop un-
til 1t is matured and dividsd. Trimly
etc, v Doke, (C.A.}, 152 $.W. 1174 Wil
liams v. King, 206 S.W. 106, (See this
Memorandum, p. 34)

In 1895 the Tex. Leglslaturs enacted a
statute setting maximus rentals of one-
third and onhe-fourth of the crops, re-
spactively, where the land was cultivated
by a tenant who furnished everything ex-
eppt. the land, and a naxisum of' one-half
of the crops where the landlord furnished
everything except the lsbor. The statute
provided that leases reserving rent ex-~
ceeding these amount were unenforcible
and there should be no landlord's lien
for rent. Held unconstitutional. The
Legislature then passed another act pro-
viding that thevre should be no lien for
ront or supplies where the rental exceaeded
the shares named in the first statuto.
Since the landlord's llen doas not spply
to a croppar's contract, and the landlord
and oroppér are tenants in common of the
crop, the landlord, Aif ha deslres to se-
cure greater rentals, has only to make &
cropping agreoment instead eof 2 lsase,
and thus held title rather than a llen on
the crop.  (S0e this Momorandum, pp, 8,
43.) Acropper has & llen under Sec. 483,
{Seq this Memorandum, p, 83.)

Tha landlord is given a statutory rem-
o8dy in the event of & violation of the
contract by a cropper, by Art. BRR7 of
the Tax. Stat., by applying for a warrant
to seize the tenent's property when the
tenant is about to remove same from tho
premises. Art. #8237 provides that a ten-
ant shall not sublet the premises during
the term of the lease without the consent
of the landlord.

Art, 6236, Tex. Stat., provides that if
a landlord, without default on the part
of the tenant or lessee, f{'ails to comply
with hig contract, he shall be regponsible
to such tenant or lessee for dameges and
the temant or lessee shall have a lien
upon the property in his possession, as
well us upon all rents due the landlord
under gaid contract. I this applies
selely to a "tenant" or "lessee," a crop-
per does have & remedy when the contract
is violated by the landlord as appears in
the case of Crews v. Cortex, 102 Tex, i1
(1908), (Seu this Memorandum, pp. 33,
3.} A cropper might also bring action
far breach of contract againgt his land-
lord if circumstances warrant it.
Matthaws v, Foster (C.A.) 238 8., 317 ]
(1922), (See this Memorandum, p.3l.)

No Virginia cases have been found spe-
cifically defining the title to the crop
in & erop-sharing contract prior to divi-
sion, but the overwhelming authority in
most of the other States 1a that where
the relationship {8 landlerd and tenant,
tltle and possession of the crop is in
the tenant prior to division, subject to
the landlord's llen for vent and advances,
fhere the relationship 18 employer and
cropper, title and possession of the crop
i3 in the landlord at all times, on the
authority of' farrish v. Commonwealth,
ante. (See this Nemorandum, p,26,)

Sec. 6454, Va. Gode, provides that any
owner or oecupler of land who contracts
with eny parson to cultivate 1t, and makes
advances to his tonant or laborer, has a
lien on the crop for the advances in the
yoar in which they ars made, which lisn
has priority over all other llens on such
erop or share thereofs He way enforce the
lien by distress or hy attachment, under
See. G022 and 6416. A person othar than
a landlord making advances of money or
supplics to one engagel in Lthe cultiva-
tion of tho aoll has a llen under Sec,
(452 on the crops maturing during the
year, to the extent of such advances.
Such porsong must have their sgreements
redueed to writing, They must be algned
by the parties; must define the limit of
thoe advancas; and must be dooketed dn the
clerk's off'ice.

There is no provision in the statute
for a cropper's lten.  (See thiy Memorsn-
um, P 36.)

The landlord i5  protected by several
statutes in canes where o cropper vio-
lates his agreement., Under Sac. 4484, it
18 larceny to obtain advances upon g
promise in writing to deliver the crops
0r other properly, and fraudulently fail-
lng or refusing to paerferm such promise.
Under Sec. 4484-a 1t s a misdomeanor for
a pargon cultivating the soil, under oral
or written ngresment, to obtain advances
of money or thing of value with Intent to
injure or defreud his employer. It 15 a
misdemeanor {or a person renting tho
lands of another elther for a share of
the crop or for a monay sonsiderabion, to
remove any part of' the crop without the
congent. of tha landlord. When the rent
iy payable in other thing than monoy, the
claimant of the rent, after 10 days' np
tlce, may apply to the court for writ of
attachment.  (Sec. M20.) Distress for
rent will not 1lie unless the relationshlp
of ladlord and tenant exists botween tha
parties. The right 1s not only incildent
to that relation, but is dependent upon
it,  Church v, Goshen Iron Co., 12 Ya.
894, (Sme this Memorandum, p. 87.)

Thore 1s no statute glving a cropper a
gpacial lien on the crop but, being a la-
borer, he would have a laborer’s lien on
thie part on which his labor was expended.
Ho might also sue for breach of contract
if' the circumstances warranted. No Vip-
ginia ceses hava boen reported fn which
the cropper attompted to assert his
rights.
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